Joint statement | Opposition to Senate Bill 838 (PN 993)

Probation was originally intended to be an alternative to incarceration. And yet, Pennsylvania’s probation system
feeds our mass incarceration problem. Pennsylvania has the second highest percentage of its citizens on
probation and parole in the country and the highest incarceration rate in the northeast. More than 50% of people
sent to state prison each year are there for supervision violations and many of the people held in our jails pretrial
are incarcerated on probation and parole detainers. Pennsylvania is clearly in desperate need of probation
reform.

Unfortunately, Senate Bill 838 (PN 993) fails to address the core problems plaguing Pennsylvania’s probation
system and would amend current law in ways that risk making probation worse in Pennsylvania.

No bill is perfect, especially those that weather bipartisan negotiation and compromise. However, SB 838
squanders a rare opportunity to meaningfully improve probation in PA while threatening to exacerbate the
problems that drive its dysfunction. When it comes to probation, we can’t make the system worse and call it
reform.

Below is our assessment of Senate Bill 838.
Based on this assessment, we urge our state legislators to oppose Senate Bill 838 (PN 993).

REAL REFORM: Would proposed reforms actually reduce mass supervision in Pennsylvania?

Any reform legislation should seek to fix the underlying drivers of excessive supervision in Pennsylvania with
solutions informed by data, research, and best practices. Specifically, reform legislation should limit, reduce, or
restrict probation terms and/or probation revocation.

1. Does the bill limit the amount of time a person can be sentenced to probation?
The sheer length of probation terms is the primary driver of Pennsylvania’s probation problem, and any
meaningful reform legislation must limit the amount of time people can be sentenced to probation.
SB 838 fails to cap the amount of time people can be sentenced to probation.
SB 838 does not prohibit consecutive sentences of probation (sentences served back-to-back).

SB 838 does not prohibit split sentences (sentencing someone to a probation term to be served after
incarceration). In fact, SB 838 reaffirms the use of split sentences.

2. Does the bill reduce the amount of time a person can spend on probation?
If hard limits to probation terms are unattainable or significantly compromised, there must be alternative
ways to reduce the amount of time someone spends on probation.

SB 838 fails to provide an automatic, or even efficient, way to terminate probation early. Probation
“review conferences” Instead, SB 838 presumes that judges will accept recommendations from probation
officers, including for early termination, as long as no one objects and the person meets the eligibility
requirements to even be considered for termination.

Many states reduce the length of a probation sentence upon completion of educational or vocational
achievements. SB 838 includes similar “incentives,” but SB 838 would only permit those achievements
to be used to reduce the amount of time before a person is eligible for a probation review
conference, with no guarantee of termination.
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https://www.bjs.gov/content/pub/pdf/ppus16.pdf
https://csgjusticecenter.org/publications/justice-reinvestment-in-pennsylvania-policy-framework/
https://csgjusticecenter.org/publications/confined-costly/?usState=PA#primary
https://www.aclu.org/sites/default/files/field_document/embargoed_hrw_aclu_revoked_parole_and_probation_report_002.pdf#page=97
https://www.legis.state.pa.us/cfdocs/billInfo/billInfo.cfm?sYear=2023&sInd=0&body=S&type=B&bn=0838
https://www.legis.state.pa.us/CFDOCS/Legis/PN/Public/btCheck.cfm?txtType=PDF&sessYr=2023&sessInd=0&billBody=S&billTyp=B&billNbr=0838&pn=0993

3. Does the bill restrict the court’s ability to revoke or incarcerate following a technical violation?
Technical violations occur when a person breaks any of the numerous and often burdensome rules of
probation—behavior which would otherwise not be considered a crime. Technical violations can result in
having probation revoked, extending a person’s probation or incarcerating them for weeks, months, or years.

SB 838 may be interpreted to recommend incarceration for certain rule-based technical violations.
SB 838 does limit the amount of time someone can be jailed for a first or second technical violation.
However, it also enumerates a list of technical violations that warrant revocation and incarceration (some
of which are the most common and routine rule violations). As such, judges may interpret the list of
violations under SB 838 as recommendations to revoke and/or incarcerate. This would capture the vast
majority of people on probation in PA without providing meaningful protections.

DO NO (MORE) HARM: Do any of the bill's provisions make current probation worse?

Any reform proposal must avoid creating new punishments or provisions that put more people in jail or prison or
make an already punitive process even worse.

SB 838 would enable ‘debtors’ probation.’ Under SB 838, administrative probation provides for
reduced supervision that only requires contact once a year, providing updated information when
residence or employment changes, and no supervision fees. Following a ‘probation review conference,’
SB 838 would place a defendant on administrative probation if they have paid at least 50% of the
restitution owed or made a good faith effort to pay. But SB 838 does not distinguish between people who
are unable to pay and those who can pay, but have not. And because SB 838 doesn’t address what
happens if someone falls behind on restitution payments while on administrative probation, a judge could
still revoke probation for failure to pay and resentence the defendant to a new term of “regular”
(non-administrative) probation, thus trapping them on probation indefinitely.

SB 838 would create a presumption of guilt for technical violations, making it easier to incarcerate
someone, even if they are found not guilty of new charges. Under current law, arrests (not just
convictions) for new criminal conduct are considered violations of probation. And even though an arrest
for an alleged criminal offense is not a conviction, Pennsylvania permits prosecutors to ask the court to
revoke an individual’s probation based on an arrest alone. SB 838 is structured to take advantage of
these hearings, making it easier to revoke probation and incarcerate someone for a new alleged
crime by pursuing it via a technical violation. This avoids the “hassle” of securing a conviction for a new
offense, allowing people to be locked up for uncharged allegations of criminal misconduct, even if the
underlying charges have been dismissed.

CLEAR: Are proposed reforms clearly defined? Will changes be easy to follow and implement?

Reform measures should avoid further complicating an already convoluted process. Changes that are too
complex or burdensome make successful implementation less likely and reform measures largely meaningless.

SB 838 would create ‘probation review conferences’ to consider early terminations of probation.
Under current law, judges may already terminate probation at any time, for any reason, for any offense;
and it allows for probation review hearings at any time, including by petition of the probationer. By
contrast, SB 838 creates ‘probation review conferences,” which are difficult to navigate and limited by
numerous exceptions and conditions. It’s a process that needlessly complicates an already complex
system and distracts from tackling the core problems of our broken probation system.
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We, the undersigned, urge our state legislators to oppose Senate Bill 838 (PN 993):

Signatories to Joint Statement in Opposition to Senate Bill 838 (PN 993)
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7’G’s

Abolitionist Law Center

ACLU of Pennsylvania

Alyssa Rodriguez Center for Gender Justice
Amistad Law Project

Casa San Jose

Central Pennsylvania National Lawyers Guild
Coalition for Parole Justice

Covenant Training Service

Dauphin County Bail Fund

Defender Association of Philadelphia
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Pennsylvania Stands Up

People's Paper Co-op
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