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PROCEEDI NGS

THE CLERK: All rise.

(Call to Court)

THE COURT: Good norning. You may be
seat ed.

ALL: Good norni ng, Your Honor.

THE COURT: The Court is called to
order. All parties previously present are once again
present. The plaintiff's may continue with their
case.

MR. ROTHSCHI LD: Good norning, Your
Honor. Just a few prelimnaries, Eric Rothschild for
the record.

THE COURT: Yes, sir.

MR. ROTHSCHI LD: W have handed to
Jai me the bookl et of deposition designations, which
def ense counsel said she's not objecting to. And in
that is a video for Megan Brown, which we have tal ked
about here, but after having chanbers, and we have her
deposition transcript in the binder as well, the
entire deposition transcript for the other w tnesses,
t he designations are marked in yellow, you have the
whol e transcript, but we are putting in evidence in
our case in chief is marked in yell ow.

THE COURT: Ckay. So the two of you
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215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 5

have agreed that | will review the videotape
deposition outside of the courtroonf

MS. O DONNELL: That's correct, Your
Honor .

THE COURT: Very well, thank you.

MR. ROTHSCHI LD: W are going to nove
i nto evidence now a group of exhibits that were used
In the designated testinony. The nunbers are 4, 5, 7,
8, 9, 10, 18, 19, 20, 21, 25, 28, 29, 30, 31, 33, 35,
36, 37, 38, 39 and 41.

THE COURT: And, Attorney O Donnell, is
t here any objection to these stated exhibits?

MS. O DONNELL: No objection, Your
Honor .

THE COURT: Very well. W thout
obj ection Exhibits 4, 5, 7, 8, 9, 10, 18, 19, 20, 21,
25, 28, 29, 30, 31, 33, 35, 36, 37, 38, 39, and 41
noved in by the plaintiffs are admtted into evidence
w t hout obj ecti on.

(Plaintiff's Exhibit Nos. 4-5, 7-10, 18-21, 25,

28-31, 33, 35-39 and 41 received)

MR. ROTHSCHI LD: Thank you, Your Honor.
The next itemis we requested from defense counsel
that she tell us the order of w tnesses for today,

just so that we can make sure we're fully prepared as
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the first witness conmes on for the defense. So we're
just still waiting for a response to that.

THE COURT: Certainly. Attorney
O Donnell, do you know which w tnesses you're going to
be calling today?

M5. O DONNELL: The lady sitting next
to nme, it's going to be either one of them and nore
likely Ms. (indiscernible).

THE COURT: How nuch tinme do you
beli eve your case will take today, sir?

MR. ROTHSCHI LD: So Ms. Rivera |ess
than an hour to put her on and obviously, you know,
cross. And then our expert, Dr. Marshall I'mgoing to
estimate and |I'mnot the one putting himon, but two,
two and a half hours, is that fair? And obviously
cross for her.

THE COURT: Right.

MR. ROTHSCHILD: So I'msure we'll fil

THE COURT: A |ot of the day.

MR. ROTHSCHI LD: We'Il get to lunch
with those witnesses and probably after lunch. And so
| woul d expect we would get to one defense w tnesses
today, we'll see how that goes. So know ng which one

Is going first is helpful.
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THE COURT: And in terms, do you know
which of the two that have sat here through the trial
wll be testifying first?

MS. O DONNELL: Here's -- logistically,
| think Ms. Hilt will be |Ionger and Ms. Heisey will be
much shorter, so dependi ng on where we end for the day
for their case, |I'll put on a witness that can finish
the day and not have to interrupt the testinony by
taking a break and recess until tonorrow norning.

THE COURT: Ckay.

M5. O DONNELL: Okay. Because I'd like
to consult with ny witnesses at |east in the evening,
and if they're under oath, you know ny understandi ng
is, there's no consultation. So | don't want to allow
that to happen. 1'd rather have Ms. Heisey testify
first then.

THE COURT: And so if there's very
little time, you would have Ms. Heisey testify?

MS. O DONNELL: Correct.

THE COURT: If there's a lot of tine,
you may call M. Hilt.

MS. O DONNELL: That's correct.

THE COURT: So it sounds like it's
probably going to be Ms. Heisey given the anmount of

evidence that the plaintiffs still intends to
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I ntroduce today.

M5. O DONNELL: And if we're not
finished even with cross of the expert, | nmay just
defer until tonorrow norning anyway.

THE COURT: And you have no objection
to the deposition designations.

MS. O DONNELL: | don't.

THE COURT: Very wel | .

MR. ROTHSCHI LD: And then the |last item
on ny list is there are certain |egal pleadings that
are -- that -- to which we have deadlines. Now, there
was a response to our notion for class certification.
| believe it was filed on Monday and that woul d nake
our reply deadline this com ng Monday. There's also -
- so a motion to dismss filed for which our deadline
i's Friday.

| just made a proposal to Ms. O Donnel
so | -- you know, she hasn't that nuch time to think
about or respond to it, but that |I'm going to propose
that those deadlines be -- I'll nmake a pl eading,
definitely suspend it. Because | think what Your
Honor needs to decide for this proceeding is naybe a
bit narrower and certainly will be addressed in our
post trial pleadings.

VWhat ever Your Honor deci des and however
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the case proceeds after that, we could all do that
brief and easily reschedul e.

THE COURT: Attorney O Donnell, would
you |like to be heard on that issue?

M5. O DONNELL: | guess since counsel's
put it that way, | don't have an objection.

THE COURT: Yeah, ny concern is that
everybody be focused on this prelimnary objection.

We have school starting in -- what is the actual date
t hat school starts?

MS. O DONNELL: August 29th.

THE COURT: The 29th, okay. So | would
suggest that all of counsels' energies and focus be on
the prelimnary injunction, and then we can address
the other issues as you said at counsel's leisure. In
particular, the whole idea of this being a class
action with such a small class, and when six of the
cl ass nmenbers have al ready been named as parties, and
the exact relief that you're seeking, other than what
you have set forth in your addendum cl ause to the
conpl ai nt.

Very well. Anything else we can
address now?

MR. ROTHSCHI LD: W're ready to cal

our next w tness.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 10

THE COURT: M. Rothschild, you may
call your next w tness.
MS. O DONNELL: Thank you, Your Honor.
THE COURT: Thank you, Counsel or.
M5. MOON:. Kristina Moon, good norning,
Your Honor.
THE COURT: Good norning, Counsel.
M5. MOON: Plaintiffs call M. Jandy
Ri ver a.
THE COURT: Good norning, na' am
JANDY RI VERA, W TNESS, SWORN
THE COURT: Thank you very nuch, ma' am
You may be seat ed.
THE W TNESS: Thank you.
THE COURT: And, ma'am would you
pl ease state your full nanme, spelling your |ast nane
for the record.
THE W TNESS: Yes. MW nane is Jandy
Rivera, Ri-v-e-r-a.
THE COURT: Thank you very nuch.
Counsel, you may proceed.
DI RECT EXAM NATI ON
BY MS. MOON
Q Mor ni ng.
A Mor ni ng.
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Q Ms. Rivera, where do you live?

A. I live in Lancaster, Pennsyl vani a.

Q And what is your educational background?

A. | have a bachelors and Master's degree in
Engl i sh educati on.

Q And where did you receive that bachelor's
degree?

A. | received both ny bachelor's and Master's
degree from M| | edgeville University.

Q Okay. Do you hold any specialized

certifications?

A | do not.

Q And are you famliar wth Phoeni x Acadeny?
A I am

Q How are you fam|liar?

A | taught there from 2011 until 2013, a year

and a hal f.

Q Okay. Who was your enployer during that
time?

A Canel ot Schools LLC.

Q And what entity managed the school on a day-
t o- day basis?

A. The school is managed by Canel ot School s and
it's contracted by the School District of Lancaster.

Q What was your position at Phoeni x?
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A. | was the ninth and tenth grade
communi cation arts teacher, the English teacher at the
school .

Q English and literature?

A. Yes.

Q Okay. And what were your duties and
responsibilities in that capacity?

A. I had two ninth grade glasses and two tenth

grade cl asses.

Q How did you conme to work at Phoeni x?
A. | was |l ooking for a full tinme position and |
was searching on line. | saw that Canelot had a

school in Lancaster, and so | applied for the
position.

Q Did you have any prior teaching experience
before teachi ng at Phoeni x?

A | did. Right after grad school | worked as
an alternative education conmmunication arts teacher at
Lanpeter Strasburg School District for m ddl e school
and hi gh school students.

And after that, | taught at Thaddeus Stevens
Col | ege of Technology in Lancaster. | taught reading
and witing and success strategies to the incom ng
freshman. And at the sane tine that | was there, |

was al so an adjunct faculty nmenber at |ITT Techni cal
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Institute in Harrisburg. | taught conposition | to
the students there and | also tutored and | held the
position of first quarter onmbudsman, which served to
wel cone incom ng students and help themto becone
famliar with the policies and help themfill out
forms, and also walk themto classes the first day if
they weren't famliar with the plan of the school.

Q Okay. And are you currently enpl oyed?

A. I"mnot. M last job ended a nonth ago so
" m | ooki ng.
Q Okay. Now, turning your attention to your

experience teaching at Phoeni x.

A. Uh- huh.

Q What type of school program does Phoeni x
offer?

A. It's an accel erated program

Q Okay. And what does it nean that Phoenix is
an accel erated progranf

A It means that students can accrue credits
faster than they can in a regular school environnment.

Q And is the regular school environnment in
Lancaster McCaskey Hi gh School ?

A. Yes.

Q Ckay. So in practice what does it look |ike

to nove faster toward credit recovery?
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A When Phoeni x started as under the unbrella
of Canel ot, we teachers went through a professional
devel opnent at MCaskey, and we were given the School
District of Lancaster's school year at a glance, which
is the curriculumfor the entire school year. And we
were basically told, you need to teach this double
time.

Q So can you give ne an exanple, you know,
when McCaskey was at X point, Phoenix should be at
what point?

A Right. So basically if by the end of the
first semester if MCaskey was at this point, we
needed to be at that exact sane point, but at the end
of the first quarter.

Q First quarter or half of the year?

A. We needed to be at the first quarter when
McCaskey was at the end of the senmester.

Q Okay. And so to conpare a full year at
McCaskey, how nmuch tinme did you have to cover that
mat eri al at Phoeni x?

A The first senester.

Q Okay. And what type of student is an
accel erated program desi gned for?

A. It's designed for a student whose fallen

behi nd for a various nunber of reasons and needs to
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accrue credits in order to graduate.

Q How | ong are cl ass periods at Phoeni x?

A. 80 m nutes.

Q And how many class periods are in the day?
A The students have five classes.

Q Okay. So how long is the school day, what
time did you start and what tinme did regular classes
end?

A Students had to be in school 8 o'clock,
approxi mately 8:05, sonmething |ike that, and the
school day ended around 3 o' cl ock.

Q So what curriculumdid you follow at
Phoeni x?

A We followed the School District of
Lancaster's curriculum and we were a m ddl e school
and high school. So it would be the m ddle school

curriculum and then MCaskey's curricul um

Q And how many students were in your class at
Phoeni x?
A. It depended upon the class, but | know

sonmewher e between upper 20s to over 40.

Q So can you explain how you covered a year's
worth of district curriculummaterial in half the year
at Phoeni x?

A. | couldn't. It was inpossible.
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Q Can you explain to your m nd why that was
| npossi bl e?

A. There were various reasons why. | had | arge
class sizes. | had students with varyi ng needs.
had students who canme in far below grade |level with
readi ng, they were high school students, but they were
reading at an el enentary school level. And then |I had
students who were above grade |evel wth reading.
Students with significant behavioral issues, and then
| had refugee students who were comng in who had no
Engl i sh background what soever.

So trying to neet each and every one of

their needs while teaching the curriculumat an
accel erat ed pace was i npossi bl e.

Q Were students permtted to bring books hone
from school ?

A. No. Students were not permtted to bring
t ext books honme, and in ny class that included the fact
that they were not allowed to take the novels or the
short stories that we were wor ki ng home either, which
was definitely a detrinent.

Q Expl ai n what you nean by it was a detrinent.

A. Well, in an English class, in a
communi cation arts class when you're teaching a novel,

in a regular classroom regular conmunication arts
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classroom a teacher would often assign a certain
nunber of chapters to read at hone, and then you'd go
over that material the next day.

What did you read |last night, what did you
| earn. But if students are not able to take the book
home, then we need to spend a significant amount of
class tinme reading the material, which neans a
significant amount of tinme is being used to review the
material and go over a | ot of what you would do if you
weren't spending class tinme reading.

So, yeah, that's -- it didn't work that
wel | .

Q Did you receive any gui dance from Phoeni x
Acadeny about adapting the district curriculumto its
accel erat ed nodel ?

A. No, | did not.

Q How did the adm nistrators, if at all,
verify how much of the district curriculumis covered
I n your classes?

A. They didn't.

Q And in reality, did your students master the
mat eri al in Phoenix' accel erated nodel ?

A. Those who were either on grade |level, as far
as their reading ability, or those who were above

grade level with their reading ability, they were able
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to master the material. Those who were bel ow grade
| evel and certainly ny refugee students, they were not
able to master the material .

At the fast pace and the atnosphere at
Phoeni x, they were not able to learn or they weren't
able to master the material. They woul d've needed a
regul arly paced atnosphere, or perhaps even an
extended | earni ng atnosphere in order to nmaster the
mat eri al .

Q So in your experience, how well did this
accel erated programwork for a newy specifically
arrived English | anguage | earners?

A. In my experience it didn't work.

Q So you've said that you did have English
| anguage | earners in your class, right?

A | did.

Q VWhat range of English proficiency |evels
were in your classes?

A. Al'l ranges.

Q And in those classes, were there al so
students that were English proficient?

A. Yes.

Q I n your experience, did refugee students
have particul ar or unique educational needs?

A. Definitely. For the incom ng refugee
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students, there were sonme who had no formal education
-- excuse ne, background at all. There were sonme who
were comng in, who had been born in the refugee
canps. So their educational needs | felt were very
uni que, it wasn't just about putting a pencil and a

pi ece of paper in front of them and here's the English
al phabet.

It was about figuring out a way to sonehow
try to sl ow down the educational process enough for
themto | earn sone of the material, but it was al so
about here's this school, here's how we cone in in the
norni ng, here's the cafeteria, it was a brand new
at nosphere, a brand new country, trying to help them
feel welconme and safe in an atnobsphere. And for sone
of them their very first school experience was
Phoeni x Acadeny where it was often | oud and chaotic
and vi ol ent sonetines.

There was one instance where we had a young
man from an African country cone in, and he spoke no
English, and | was in the entranceway in the norning,
and he was standing by the restroons. And | noticed
he just kept standing there, and | wondered what was
he doing. And | realized he didn't know which was the
boys room and which was the girls room because we

didn't have a sign that showed an i nage of a boy or a
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girl. We just had the word, girl and boy.
And | thought oh, ny gosh, this poor young
man, he didn't know which restroomto go in. So |
wal ked over and | patted himon the back, and | just
pointed to the, you know, young nmen's room and then |
ran upstairs and | printed out pictures, clip art of a
boy and a girl to put on the restroons on our three
floors.
So our refugee students, | know this is a

| ong answer, but our refugee students had uni que
educati onal needs because it wasn't just the education
of ABC s, but it was a cultural education as well, and
how to make them feel confortable and help themto
assinmlate sonme to a brand new world, a brand new
home.

Q Were you ESL, English as a Second Language
certified when you worked at Phoeni x?

A. No, | was not.

Q And do you know how many Phoeni x teachers
were ESL certified while you taught there?

A. VWhile | was there, we had one ESL certified
teacher, that was Maryann Oti z.

Q Whil e you were teaching at Phoeni x, did you
recei ve any professional devel opnment trainings about

wor king with English | anguage | earners or refugees?
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A. Not about refugees. | recall one training
that Maryann Ortiz gave to all of the staff nenbers
about working with the ESL students.

Q Okay. What tinme period was that, to your
know edge?

A. That woul d' ve been ny first year, the
2011/ 2012 school year.

Q And about how | ong was that presentation?
A. It was approximately 20 m nutes.
Q And did that presentation cover any materi al

about how to work with ELLs, English Language
Learners, or |anguage access instruction in an
accel erated nodel ?

A. No.

Q And were there any other trainings about
wor king with English | anguage | earners during your
time at Phoeni x?

A Not that | recall.

Q Turning now to student policies at Phoeni x
Acadeny. You've told us that the curriculumis from
the district. Tell us who sets the behavior policies
at Phoeni x, student behavior that is.

A. The student behavioral policies are set in
pl ace by Canel ot School s.

Q And if you know, are the student policies
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directed by Canel ot at Phoeni x uni que to Phoeni x
Acadeny?

A. No. As far as | know, those policies are
pretty much a standard at nobst Canel ot school s.

Q So how did you first |earn about the school
policies at Phoeni x?

A. At Phoeni x Acadeny we have approximtely --
we had, past tense, approximately a week of
orientation before the school year began. W were
given instruction on behavi oral managenent, student
policy, enployee policy, and we were al so given an
enpl oyee handbook.

Q And I'msorry, | mssed it. Did you say who
provi ded that training?

A. As far as the behavioral managenent, it was
a person, the actual nodel is called handle with care,
and then there was a representative fromthe conpany
handle with care, who came in and gave the training to
all the enpl oyees.

Q So can you briefly describe that behavior
managenent nodel, handle with care?

A Uh- huh. Handle with care involves seven
| evel s of intervention when a student is being non-
conpliant for one reason or another. And the first

| evel is basically a non-verbal friendly way to tell a
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student that he or she is not conplying with the
rules. And the levels are to be done in order all the
way up to nunmber seven if a student is potentially
harm ng or becomng a harmto himor herself, a peer
or another staff menber and that |evel, that level 7
is a physical restraint of a student.

Q Can you describe how the staff at Phoeni x
I npl emented this behavi or managenent nodel ?

A. We were trained that we needed to go through
the seven |l evels before we were to get to level 7 with
a student unless there were suddenly a fight that
broke out, which of course, then a staff nenber was to
separate the children, and obviously you would have to
restrain a student, and not suddenly say, you know, go
t hrough all of the seven |evels.

However, | often saw staff nenbers escal ate
to a level 7 without going through the other |evels.
Ti mes when that happened that there was no infraction
what soever. Staff nmenbers woul d suddenly pick up a
child for no reason, slama child against a wall, slam
a child against a door, screamat a child, yell at a
child, curse at a child. So I -- nore often than not
saw t hese seven | evels not handl ed properly, but
handl ed i nproperly.

Q And | want to clarify when we're speaking
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about staff. s this teachers or another role at
Phoeni x?
A. Canel ot and then ny experience at Phoeni x

hi res behavioral staff specialists to nonitor the
hal | ways, to nonitor the classroons, to nake sure that
students are aware they're supposed to be, to escort
students from one class to another and things |ike

t hat .

So all staff are trained in the handle with
care protocol, but it's the behavioral staff
managenent who were the ones who carried out the nore
physi cal actions, even though there were teachers who
did that as well.

Q Okay. And how did students respond to this
staff of behavior that you' ve characterized as
| nappropriate, escal ation from behavi or staff?

A. A |l ot of students were wary, fearful, tense
t hat somet hing m ght happen, even though they hadn't
done anything. Because there were feelings that a
staff nmenber mght fly off the handl e even though a
student may not have said or done anything, because
there were staff menbers who woul d provoke students
wth words or with their hands, even though students
hadn't done anything to provoke such action.

Q And were you ever in a position to discuss
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physical intervention with the students?

A Yes. There was one occasi on where a student
was physically nmanaged and he cane into school wth
his nother afterwards, and he had very visible bruises
on his face and on his neck.

And npst of the students saw him and | saw
himas well, and the class after that, students were
guestioning and a bit fearful as to whether it had
been handl ed properly, and were questioning ne as to
what they should do if they were hurt during a
physi cal managenent.

And | encouraged themthat if they were ever
hurt at the school or anywhere, that they should talk
to their parents about it, and their parents shoul d
file a report with the police.

Q I's there a student peer-to-peer conponent to
behavi or managenent at Phoeni x?

A. Yes. There's a student | eadership that
happens in the Canel ot schools. There's an incentive
for students to kind of clinb the ranks, and they get
to wear a different colored shirt, they get to wear
jewelry, they get to possibly go on field trips and
things |like that.

And they have to fill out paperwork, they

have to be doing well in their grades, and be behavi ng
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well. And one of the specific conponents of that, is
t hey have to be confronting their peers for their
peers' negative behavior. So that’'s a big part of it.
Are you confronting, are you confronting, and that's a
bi g portion.

Q And can you describe in your observation how
the students, you know, would confront their peers?

A. There were tinmes when | saw sone positive
confrontation, but oftentinmes we're tal king about
teenagers. So oftentinmes | saw students negatively
confront, you know, if they saw sonmething in the
hal | way, yo, shut up, you know, stop talking.

| saw -- | definitely saw nore negative
confrontation that | saw positive confrontation. And
It was not always addressed by staff nenbers. Because
if it was confrontation, it was confrontation, so it
was ki nd of a check, okay, you're confronting, that's
a positive thing.

Q Ckay. And can we wal k through the structure
and schedul e of the day at Phoeni x when students first
arrived at school, what was the first step?

A. As soon as students cane into the building,

t hey needed to be pat down and searched.
Q And can you describe that pat down for us?

A. Sure. Boys would go to one side, girls
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would go to the other. The boys would be individually
searched by a male staff nenber, girls would be

I ndi vidually searched by a female staff nmenber. All
the teachers took turns doing that, so | had ny
specific day of the week that | needed to search ny
ninth and tenth grade students.

Grls would, you know, if they had a jacket
on, they'd have to take a jacket off, you can't bring
that, you know, inside the school or wear it. So we
woul d touch, you know, all the way down here, down
t hrough here, turn around touch down the | egs.

Q For reference for the record, you're
gesturing on your body, can you explain in words where
t he pat downs, where you had to touch on the pat
downs?

A. Al'l the way down the side of the body by
the, you know, the armpit, make sure that girls
aren't hiding anything inside of their bra, because
girls would sonetines try to hide a cell phone or
sonet hing el se inside of the bra. Touch the bra strap
in the mddle, you know, down the legs, up to -- |
tried not to touch up too high on the thighs to nake
the girls unconfortable. And then have them
turnaround and then touched again, you know, down the

back, and touched down the | egs on the back.
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Q Okay. And your observations, how did those
w t hout English | anguage proficiency and refugees in
particul ar respond to having to be pat down?

A. The first fewtinmes that we had to pat down
the refugee kids because they didn't understand the
| anguage, they would stiffen i mediately would you'd
touched. | nean, | would do the sane thing if a
stranger touched nme, and | didn't understand.

| nmean, our English | anguage students we
woul d, you know, explain, you know, we have to do pat
downs and searches, and you have to take your shoes
of f and shake them upsi de down, to nake sure you're
not hiding anything in your shoes.

But, yeah, the first fewtines, | nean as
soon as | would, | would say, okay, you know, it's
okay, but they would stiffen right away because
sonmeone's -- soneone | don't know is touching ne.

| believe, you know, | couldn't ask, because
| didn't speak their |anguage, but it certainly seened
as though they felt unconfortable by being touched.

Q And what is the Phoeni x policy about
personal bel ongi ngs in school ?

A. There are no personal bel ongi ngs all owed
I nside of the school, other than if a young lady it's

her time of the nonth, she can carry a sanitary napkin
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or a tanpon in her pocket around for the day. That's
about it.

Q Ckay. After the pat down, how did students
proceed with the day?

A. After the pat down then the students woul d
nove a little bit further along, and they woul d have
to take their shoes off and hold their shoes upside
down and shake them to nmake sure there is nothing
i nside of their shoes.

Then they'd put their shoes on, and they'd
go into the cafeteria, grab their breakfast, and sit
down for what's called townhouse.

Q And can you explain the purpose then and
practice of townhouse?

A Townhouse we were instructed when we first
canme on board was a -- it's a Canelot thing, like it
was supposed to be like a positive way to start the
day, the director was to be there, to give kind of a
little notivational speech for the day. OQur word of
t he day was supposed to be up on the wall. All of the
teachers are supposed to be kind of circled around the
cafeteria, or around the students to say this is what
we're going to learn in class today, to just start the
day off on a positive note for the students. Get them

notivated, get themready to |earn.
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Q And in practice, what was your observation
of how t ownhouse actually worked?

A. Yeah, unfortunately | felt |ike oftentines
t ownhouse in the norning becane sort of a venting
session for teachers who were frustrated about a
specific class that hadn't gone well the day before.
Per haps there had been a few disruptive students, or
If the director did cone in, he often wasn't there,
but if he did cone in, it was to say you know, this
happened after school yesterday, and I'mreally
di sappoi nted in your behavior, and these sorts of
t hi ngs can't happen.

So he may have cane in yelling, or there was

a specific teacher who nore often than not stood in
t he back of townhouse, so the students couldn't see
hi m because they were facing the front and he stood
in the back. And he would go on for extended peri ods
of time yelling, scream ng, cursing at the kids for
what had happened in one of his classes the day
before. O ten saying things |ike, you know, you guys
can't do this, you're not going to acconplish
anything, you're not going to |earn, very you know,
down putting awful things to say to these kids.

Q Do you recall the nanme of that teacher?

A. Hs nane is M. Kell eher.
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Q Okay. And were there interpreters at
t ownhouse so that students that didn't understand
English could foll ow al ong?

A No, there weren't.

Q What observations, if any, did you make
about how English | earners, those who were not
proficient in English reacted to townhouse?

A. It was awful. | nean, | always stood in the
front so I could observe -- | observed all of the
students. And it was awful to see all of the students
faces in the -- they're there in the norning. They're
there at school, they showed up for the day. This is
an awful way to start their day, you know, being
berated for something nmaybe three or four students had
done, you know, the day before.

And there are refugee kids sitting in a
group together, always in a group together, sonetines
they didn't even speak the sanme | anguage, but they
were al ways there together huddl ed, and they didn't
probably even understand what this teacher was yelling
or scream ng about.

But they sat there, hunched over, heads
down, eyes on the floor, shoulders forward, and they
appeared to be terrified.

Q And | think you've already described after
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t owmnhouse how many cl asses would a student have in a
day?

A. Fi ve.

Q Okay. Now, your enploynment with Canel ot at
Phoeni x ended in January 2013.

A. Yes, that's right.

Q Why did you | eave?

A | had been unhappy there for a while. |
didn't agree with a |ot of things that were going on
at the school. | stayed there because | needed a job
and because | loved the kids so nuch. | did have an
interview with another place earlier, and | did have a
job offer but | also had the sense that | m ght be
| osing ny job there.

Q And what are you referring to there by that?

A. There was an incident that took place and |
don't think that Phoeni x was happy with the way that |
responded to a student regardi ng sonething.

Q Are you referring to the incident you
al ready descri bed about counseling students about

behavi or managenent by staff?

A Yes.

Q And so where did you work after |eaving
Phoeni x?

A. | worked for the Pennsylvania m grant
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educati on program

Q And what services does that program provide?

A. The programis funded by the state, and it
provi des services in the honme, in the community, and
in the school to any student who's | abel ed either
m grant or refugee ages 3 to 21.

Q So what was your role with that
or gani zati on?

A. | was a student support specialist and | was
gi ven several schools throughout the School District
of Lancaster, and any students who were m grant or
refugee within those schools, and that included

Phoeni x Acadeny.

Q You were assigned to Phoeni x Acadeny?

A. | was.

Q How | ong did you serve in that role?

A. | served in that role for a year.

Q And why did you | eave that role?

A. | was experiencing sonme health issues.

Q Ckay. So in this role, how often did you
visit the refugee and m grant students at Phoeni x?

A. Approxi mately once per nonth, sonetines a
little nore often if | had to update students on

upcom ng events, things that were going on with the

progr am
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Q And what were your responsibilities on those
school visits?

A. I was checking on their grades, or checking
with the ESL teacher to see how they were goi ng or
| ooking in on their class.

Q So during that tinme while you were working
with the m grant education programduring 2013, how
many ESL teachers did Phoeni x have?

A As far as | know, there was Ms. Oti z.

Q Were any other ESL teachers ever identified
to you to neet with?

A. No. | was just given Ms. Ortiz as a point
per son.

Q Okay. And did you have another role with
the PA m grant education progranf

A. Yes. Over the summer, | taught at the
program s sunmmer school, which was | ocated at
McCaskey.

Q What did you teach?

A. | taught conmunication arts.

Q So was -- what was the student popul ation of
t hose cl asses?

A. We had again any student who was | abel ed as
refugee or mgrant, excuse nme, and we had sone

students from Phoeni x who attended, and then we had

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 35

sone students from McCaskey who attended, and they
were all English | anguage | earners.

Q Can you descri be your experience teaching
English | anguage | earners in that progranf

A. Yeah. It was a really great opportunity,
and | was able to kind of formthe curriculumas |I saw
fit for the students who were in ny class. And | had
a curriculumthat 1'd made for the sumer. And |
t hi nk probably by week two | realized that | was not
going to get to the end of nmy curriculum by the end of
t he weeks and the summer because | needed to slow it
down significantly, probably Iike half the tine.

But that was fine, because there was no
deadline, it was let's get as nuch material |earned as
we can. But students had tons of questions about
specific words in English. They, you know, what does
word mean. | looked this up in the dictionary, in the
English dictionary, and this word neans this, but
yesterday | heard it used in this context, so does it
actually nean sonething different. Wy do we
pronounce it this way in English, but you can
pronounce it this way al so.

And | only had | think 12 students, 12
students in ny high school class. Whereas in ny other

t eachi ng experience at Phoenix | had |ots of students
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in nmy class.

So it was a unique experience, and | | earned
that if | slowed down the pace significantly, all owed
tons of time for conversation, questions, let's | ook
this up, where does this word cone from what are all
the different neanings, and how we can use them \Wat
is this word in slang, so that they could understand,
so they felt like they fit into the culture. They
| earned a | ot.

Q Okay. And to your know edge, while working
with refugee and m grant students at Phoeni x during
that year of 2013, was there any material change in
the accel erated nodel or student behavi or policies
conpared to when you worked there as a teacher?

A None that | knew of.

M5. MOON: Okay. No further questions,
Your Honor.
THE COURT: Thank you very nuch
Counsel or. Attorney O Donnell, you may cross-exam ne
the witness.
MS. O DONNELL: Thank you.
CROSS- EXAM NATI ON
BY MS. O DONNELL:
Q Good norning, Ms. Rivera.
A Good nor ni ng.
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Q My nane is Sharon O Donnell. | represent
t he School District of Lancaster, and | just had a few
foll ow-up questions for you.

| think you indicated that you're no | onger

wor ki ng, or you're not working at the present tine?

A. Yes.

Q Ckay. What was your | ast job?

A My | ast job was at Franklin and Marshall
Col l ege, | was a program assistant.

Q Okay. And what does that involve?

A | worked with a program call ed Quash Aces
(ph) that is a nentorship program between Franklin and
Marshal | Col | ege and the School District of Lancaster.

Q Okay. And how |l ong was that progran? Did
you work as a program assistant?

A. For a year. It was a tenporary position, it
only | asted one year.

Q So that was over in July of 20167?
Yes.
And when did it begin?
It begin in August of 2015.
And then what did you do before that?

> O > O >

| was at honme with ny son.
Q Okay. And so when did you finish working

for the m grant education programfollow ng your
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t eachi ng position at Phoeni x?

A. Decenber of 2013.

Q So there was a period of tinme from 2013 to
2015 when you did not work at all; is that correct?
A Yes, that's correct.

Q Okay. And so your know edge of Phoenix that
you gave us today, your recollectionis -- essentially
ends in 2013; is that correct?

A That's correct.

Q So you have no idea what they're doing
presently?

A. My only know edge of what they're doing
presently is through people |I know who are still
wor ki ng at the school .

Q Okay. But you don't have any direct
observation --

A No, | do not.

Q -- in terms of what's going on at the school
presently, right?

A. Correct.

Q Okay. And then you talked a little bit
about how it was inpossible for you to work with the
class sizes that you had at Phoenix. | believe your
testinony was that the students had various needs,

sone were far below grade |evel, sone were on grade
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| evel , sonme were above grade |evel, and sone were
refugees; is that correct?

A Uh- huh.  Yes.

Q And then how did you -- well, strike that.

Do you understand the concept of
differentiated teachi ng?

A. Yes.

Q Ckay. And what does that nean for the rest
of us?

A. It nmeans that different students are com ng
in with different needs, and | need to nodify or
change the curriculum based on each student's
I ndi vi dual needs.

Q And did you find that to be inpossible with
t he group that you had?

A Yes, | did.

Q Ckay. And did you ask for any assistance
fromyour superiors in terns of how to deliver that
differentiated instruction to your group of students?

A. | spoke with an ESL teacher.

Q Okay. And was there anyone el se that you
spoke with to assist you with that?

A. | spoke with the academ c coordi nator.

Q Okay. And who was that?

A. Rachel Ratick (ph).
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Q Okay. And at sone point, were you placed on
a performance inprovenent plan to assist you with your
work there with the acadeny, with Phoeni x Acadeny?

A. | was.

Q Okay. And towards the end of that
performance i nmprovenent plan, did you -- is that when
you deci ded to maybe | ook for sonething el se?

A. I was al ready | ooking for sonething el se.

Q Okay. Now, when we talked a little bit
about -- when you tal ked earlier about the students
not being able to bring their personal bel ongings, was
that rule made for just one particular group or class

of students at Phoeni x?

A. No.
Q It applied to everyone equal ly?
A. Yes.

Q Okay. And then what about the pat downs and
searches, was that designed for one particular class
or group of people?

A. No.

Q That was al so applied to everyone uniformy
and evenly?

A. Yes.

Q Ckay. And then what about the handle with

care policy, was that perfornmed with respect to one
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particul ar group or the other?

A. No.

Q That was al so perfornmed on everyone equally?
A. Yes.

Q Okay. You also indicated that sonetines

Phoeni x becane chaotic and | oud and there were fights;
Is that correct?

A. Yes.

Q Okay. Are you aware of whether or not
regul ar high schools, for exanple, MCaskey, either
East or JP ever get chaotic and have fights there?

A. | know t hey do.

Q You know t hey do?

A Yes, m'am

Q Okay. And you indicated that there was
either a teacher or a security guard that you observed
pushing a kid into a wall or sonething. Ws that --
did you just happen to cone upon that observation? In
ot her words, did you just happen to wal k around a
corner and see this happen?

A It happened nore than once.

Q Okay. Well, just identify in your one m nd.

A. Uh- huh.

Q Ckay. How did you observe that? Did you

just happen to cone upon it?
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A. One occasion it happened in nmy classroom

Q Ckay. And what about the other occasions?
Are these -- were they your -- what I'mtrying to
di scern were you part of it to begin with, or did you
just happen to observe it froma distance?

A. Bot h.

Q Ckay. So sonetines you were part of it, and
soneti mes you were just an observer?

A. " mnot sure what you nean by a part of it.

Q Well, I"'mtrying to understand that from
you. So when you're telling us about the handle with

care i nplenentation and some of the things that you

didn't like, I"'mtrying to discern fromyour testinony
A. Yes.
Q -- what it was that you didn't |ike about
it, and to understand that, | need to know whet her you

were part of it, or whether you just observed it from
a di stance.

A. | never had the opportunity to use the
handle with care nodel nyself.

Q So at all tinmes, you were an observer.

A. Yes.

Q Ckay. Every single tine that you can think

of in your own m nd, you were observing and not
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participating; is that correct?

A. Al but -- yes, all but -- there was one
occasi on.

Q Okay. There was one occasi on when you
partici pated?

A. Yes.

Q Ckay. On the scale of 1 to 7, 1 being the
| east intrusive, let's just say with the gl ance or
sone sort of gesture up to nunmber 7 being, you know,
grabbing them by the el bow and wri st and doing the
maneuver, where were you on that statute?

A. 7.

Q Okay. So you were part of a full on
physi cal restraint?

A. Yes.

Q Okay. And you woul dn't have been able to do

that unless you were trained; is that correct?

A. Not necessarily.
Q What does that nean?
A. | was attenpting to break up an assault on a

student, so | don't believe that | woul d' ve needed the
training in order to do that.

Q Do you know t he purpose of the training, do
you under stand what the purpose is for the training?

A. Yes, | do.
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Q And what is that?

A In order to de-escalate a student in order
to keep the student and a staff menber and the rest of
t he students safe.

Q So the reason for the instruction is to keep
you, as a staff nenber, and the student --

A. Uh- huh.

Q -- safe during the process; is that correct?

A Uh- huh.  Yes.

Q And you think w thout that training, you
bel i eve you woul d' ve stayed safe at a 7 de-escal ation
t echni que?

A Yes, | think so.

Q Did you have any training before you worked
at Phoeni x?

A Yes, | did.

Q Okay. And where did you have that training?

A A friend.

Q Ckay. And | believe that you -- well, did
you testify that you had no trainings in professional
devel opnent regarding ESL and the refugees?

A. | had no trainings on refugees.

Q Ckay. Do you know whet her the trainings
were held maybe on the days that you were not there?

A. It's possible.
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Q Ckay.
M5. O DONNELL: Those are all the
gquestions | have, thank you so nuch.
THE COURT: Thank you very nuch,
Counsel or. Attorney Moon, you may redirect the
Wi t ness.
MS. MOON: |If | could have one nonent.
THE COURT: Certainly, Counselor.
(Pause)
M5. MOON: | have a docunent |'m going
to show Counsel. My | approach for the Court?
THE COURT: Certainly, Counselor.
Thank you very nuch.

REDI RECT EXAM NATI ON

BY Ms. MOON:
Q Ms. Rivera, do you recognize this docunent?
A. Yes, | do.
Q What is it?
A. It is aletter of recommendation witten to

Q And who's the signatory at the botton?

A. Aur a Hei sey.

Q Do you -- there's no date on the docunent.
Do you recall when you received this recomendati on

| etter?
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A. | believe it was in March of this year.
Q And can | direct you to the second
par agraph, third sentence, "She exceled." Can you

read that and then tell ne what it's referring to?

A. Sure. "She exceled in building strong
relati onships with her students and devel opi ng student
I nterest driven instructional activities."

Q And t he next sentence.

A. "She sought out admi nistration in order to
bring additional novels and other curricular materials
I nto our classroomin order to nmake | earning rel evant
for her students.”

Q Okay. And this is a recomendation that you
received from Ms. Heisey on behalf of Canelot and
Phoeni x?

A. Correct.

Q Okay. How is Phoenix different than
McCaskey to your know edge with regard to handling
student behavi or?

A As far as | am aware, there are no
behavi oral staff specialists at McCaskey. Parents do
not sign a piece of paper saying that staff are
permtted to put their hands on students for physical
restraints at M Caskey.

| do know that there are police officers at
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McCaskey who carry Tasers in case they are necessary.
| believe there are two officers at MCaskey.
McCaskey is a very |arge canpus, there are two

bui | di ngs.

At Phoeni x Acadeny, | believe there are two
to three behavioral staff specialists on each floor.
There's also a team | eader for each | eader, so that
woul d be three team | eaders.

When | was there, there were also the person
in charge of all of the behavioral staff specialists.
That's a | ot of people.

Q And to be sure | understand, to your
know edge, is handle with care policy in place at
McCaskey Hi gh School ?

A No, it is not.

Q Ckay. And are you aware of a reputation in
the comunity between Phoeni x Academy and their
student nmanagenent nodel and McCaskey and their
student nmanagenent nodel ?

A. Sure. If you walk down the street in
Lancaster and you tal k about, you know, where do you
go to school. | go to Phoenix. ©Ch, that's the bad
school, that's where the bad kids go, that's where the
bad kids are sent.

Q Specifically with regard to how staff manage
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behavi or - -

A. Uh- huh.

Q -- what's the reputation conparing Phoeni x
and McCaskey?

A. Sure. The reputation is that kids get beat
up there, kids get slammed into walls, kids get hurt,
and if you file a report even with the police,

not hing's going to get done.

Q And you're referring to Phoeni x?
A. Uh- huh.
Q You've referenced a -- I'msorry, the

District Attorney (sic) asked you about a particul ar

i nci dent where you were involved, and you said it was
an assault on a student. Can you describe the context
of what happened there?

A. Yeah. There were two students who attacked
anot her student in ny classroom and | attenpted to
restrain the one student who was attenpting to stonp
on the student being attacked, to stonp on his head.

So | was attenpting to use what | was
trained to do, trying to grab the student from behind
under his arm | wasn't really able to be successful
because he was noving around a lot. And | was doing
what we had been trained to do, which was to yell for

support. And eventually support cane in ny door, and
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was able to pull the two boys off of the other boy.
Q Did you have any limted English proficient

English | anguage | earners in that class during that

I nci dent ?

A | had -- no.

Q I f you renenber.

A. No, | didn't. They were downstairs at that
poi nt .

Q Okay. And we've also tal ked about an

i ncident in which students cane to you with questions

about the staff's use of the behavior managenent nodel

A. Uh- huh.
Q -- and your conversation with them
Before -- how close in tinme between that

i ncident and the corrective action that the District

Attorney (sic) nmentioned --

A. Uh- huh.
Q -- how close in tine were those two
I nci dent s?
A. It was approximtely two weeks.
Q And before that point, had you ever received

any indication of any corrective action needed?
A. No.
M5. MOON:. That's all | have, Your
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Honor .
THE COURT: Thank you, Counsel or.
Attorney O Donnell, do you have any further questions?
RECROSS- EXAM NATI ON
BY MS. O DONNELL:

Q Ms. Rivera, you testified that Phoenix
Acadeny has a different reputation in the comunity
t han McCaskey Hi gh School; is that accurate?

A Yes.

Q And you -- and you continued to go back
there after you left, right, after you finished your
teaching --

A Yes.

Q -- career, to continue to work with those
students and cone into the building and do what you
needed to do to help out those fol ks, right?

A. Yes.

Q And you still maintain sonme relationships
wth the people at Phoeni x Acadeny, right?

A. Yes.

Q So regardl ess of what the people on the
street think, you don't think that, right?

A. | think that about the school, | |ove the
ki ds.

Q And what do you think about sonme of the
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teachers, |ike when Aura Heisey wote this |letter of
recommendation for you this year, obviously you asked
her to do that, right?

A Uh- huh.

Q And she was kind enough to put together this
| ovely letter for you, right?

A. Uh- huh.

Q And if you thought that it was such a bad
school, would you still have asked Aura for this
|l etter of reference?

A | needed a recommendati on.

M5. O DONNELL: Onh, well, all right.
Thank you.

THE COURT: Attorney Moon, anything
further?

M5. MOON: Nothing further, Your Honor.

THE COURT: And, ma'am | just have a
few questi ons.

THE W TNESS:  Sure.

THE COURT: Based on your experience,
was there any advantage to and we're focusing on
refugee students here, was there any advantage to
refugee students to being at Phoeni x?

THE W TNESS: No.

THE COURT: In trying to establish
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their curriculumand trying to establish what the
refugee students were going to be taught and how t hey
were going to be taught, was there any effort,

recogni zing that they often canme here ol der, and they
had not had the benefit of many years of schooling --

THE W TNESS: Ri ght.

THE COURT: -- was there any effort to
focus on when they would age out, in other words, you
know when the refugee student turns 21 at the end of
that term so trying to maxi m ze the anount of
education the child is getting until he ages out?

THE WTNESS: |'mnot sure | understand
your questi on.

THE COURT: Wbuld you take into account
in the prograns for individual refugee students, and
t hey were only about maybe 5 percent of the students.

THE W TNESS: Ri ght.

THE COURT: Wbuld the refugee students,
woul d there be a focus on the fact that they're
starting school |ater.

THE W TNESS: Yeah.

THE COURT: And they only have so nuch
time before they hit 21.

THE W TNESS:  Sure.

THE COURT: So how can we maxim ze that
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time that they have to a free public education --

THE W TNESS:  Sure.

THE COURT: -- in establishing their
curriculum or were they just thrown into class just
| i ke anyone el se?

THE W TNESS: No, | think there
probably was, however, sinply by trying to just fill
in the slots that they need, | don't think that that's
the best way to have them just check off the boxes
that they need in order to graduate. They need a
mat h, they need an English 11, they need an English 9.

Li ke you heard in the testinony on
Tuesday, |'d rather not graduate and just |earn, you
know, by having them go through this material really
qui ckly and then give theman A or B for being there
every day doesn't nean that they're actually mastering
the material or mastering the English |anguage.

THE COURT: And that |eads right into
this idea of seat tinme. Wre you famliar wth the
| dea of seat tinme?

THE W TNESS: Uh- huh.

THE COURT: And woul d students, refugee
students who couldn't speak English sit in a class
w t hout any interpreter or any way of understandi ng

what the teacher was teaching them and get a credit
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just because they were sitting there?

THE WTNESS: | can only speak for ny
specific class. W needed to give participation
points, and certainly part of that participation was a
student actually showng up to class and sitting
t here.

So, yeah, a portion of the grade was
certainly given to actually being there.

THE COURT: Was there a lot of effort
to focus on the unique chall enges that these refugee
students had, in particular with their |anguage
barriers?

THE WTNESS: | didn't see that com ng
fromthe top, as far as Phoeni x Acadeny. | only saw
that really driven home by our ESL teacher, Ms. Otiz.
She's the one who went above and beyond in trying to
nmeet the uni que needs of the refugee students.

THE COURT: And based on your
experience and your observations while you were there,
and | recognize it was a for a relatively short period
of time, do you believe that the accel erated program
that was utilized at Phoeni x produced results
I ndi cating that the | anguage barriers confronting the
ref ugee students were actually being overcone?

THE W TNESS: Absol utely not.
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THE COURT: Ckay. Thank you very nuch.

Attorney Moon, do you have any
questions in light of the Court's questions?

M5. MOON: No, Your Honor.

THE COURT: Attorney O Donnell, do you
have any questions in |ight of the Court's questions?

RECROSS- EXAM NATI ON

BY MS. O DONNELL:

Q Ms. Rivera, would you have any know edge
that a student age 17 to 21 if enrolled at M Caskey
woul d overcone those | anguage barriers before he or
she finished at age 21? And do you have any personal
know edge that they woul d?

A. Enroll ed at age 177

Q. Yes.

A. | can't say that | do.

M5. O DONNELL: Thank you.

THE COURT: Thank you very nuch
Counsel or. Anything else for this wtness before we
| et her be excused?

M5. MOON: Not hing, Your Honor.

THE COURT: Ma'am thank you very nuch
for being here.

THE W TNESS: Thank you.

THE COURT: You may step down.
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And, Attorney Moon, would you like ten
m nutes before you call your next w tness, or
whoever's calling the next wtness? Wuld you like a
ten mnute break before you call the next w tness?

M5. MCINERNEY: We're ready to nove
f orward, Your Honor.

THE COURT: Very well. You may cal
your next w tness, Counsel or.

MS. MCI NERNEY: Maura Mclnerney for the
plaintiffs and | call Dr. Helaine Marshall to the
st and.

THE COURT: Good norning again, nma' am

(Pause)

THE CLERK: Pl ease raise your right

hand.
HELAI NE MARSHALL, W TNESS, SWORN

THE COURT: Thank you very nuch, m'am

You may be seated, ma'am And, ma'am would you state

your full name, spelling your |ast name for the

record.

THE W TNESS: Helaine W Marshall. The
spelling is Helaine, He-l-a-i-n-e, W Marshall, M a-
r-s-h-a-1-1.

THE COURT: Thank you very nuch, ma'am

Counsel or, you may proceed.
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MS. MCI NERNEY: Thank you so nuch, Your
Honor . Before | get started, | wanted to nention that
"1l have a nunber of docunents that will be presented
to the wtness.

What 1'd like to do in the interest of
time is to have those docunents admtted at the end of
her testinony, rather than stopping and starting
t hroughout the testinony if that's acceptable.

THE COURT: Certainly, that would be
fine.

MS. MCI NERNEY: Thank you so nuch.

DI RECT EXAM NATI ON
BY MS. MCI NERNEY:

Q Dr. Marshall, where do you reside?

A In White Pl ains, New York.

Q And what is your business address?

A My busi ness address is at Long Island
University, 735 Anderson Hill Road, Purchase, New
Yor K.

Q And who is your current enpl oyer?

A Long Island University.

Q And how | ong have you been in your current
position?

A. Since January of 2003.
Q And what is your current job title?
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A "' m an Associ ate Professor of Education and
' m Director of Language Educati on Prograns.

Q And is that a faculty position that you
hol d?

A. Faculty position and an adm nistrative
position.

Q And what are your duties and
responsibilities as a nenber of the faculty first?

A. As a nmenber of the faculty |I teach graduate
courses, 18 credits a year including the sumrer.

Q And in what field?

A. I n TESOL.

Q And what is TESOL?

A. Teaching English to Speakers of O her
Languages.

Q And what do you do in your job as Director
of Language Education Prograns?

A. In that position, | direct TESOL prograns,
bi | i ngual education progranms and worl d | anguage
prograns.

Q And when you say you directed those
prograns, what do you nean?

A. | hire adjunct faculty, | design courses, |
update our courses, make sure we're in conpliance with

New York State. | run any grants that we may have.
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In general, | interface with other directors to nake
sure that we're coll aborating across disciplines.

Q And that's all within the context of the
uni versity, correct?

A. Yes.

Q Coul d you tell us about your educati onal
backgr ound?

A. | have a Doctorate in TESCL from Teacher's
Col | ege, Col unbia University.

Q And do you have a Master's?

A Yes, | have a Master's from Tufts University
and a bachel ors al so, though it was Jackson Col | ege,

Tufts University.

Q And where did you attend col |l ege?

A. That was Tufts University --

Q Ch, I'msorry.

A That's okay.

Q And what was your mmj ors?

A. Maj or in French and a mnor in Gernman.

Q And did you do any research in the context

of obtaining your Ph.D., any dissertation?
A Yes, | did.
Q And what was that on?
A. Okay. The title of the dissertation was the

Coll oquy Preliterate versus the Present Perfect, a
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Soci al Linguistic Analysis.

Q Ckay. We're going to nove on.

A. Okay.
Q Do you speak any | anguages?
A. | speak fluent French. | speak a little

German | eft over fromwhen it was nmy mnor back in
college and a little Spanish here and there.

Q And do you hold any certificates?

A. l"mcertified to teach ESOL K through 12 in
New York State and also to teach French and Gernman

Q And that's in addition to having a Ph.D. in
TSOL, correct?

A Yes.

Q Turni ng your attention to Exhibit 80 in your

bi nders --

MS. MCI NERNEY: May | approach the
W t ness?

THE COURT: Certainly. And this is the
day?

MS. MCI NERNEY: Day 2, ny apol ogi es.
THE COURT: That's okay.
BY MS. MCI NERNEY:
Q Could you tell us what this i1s?
A. That's ny resune.
Q And did you create it?
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A Yes, | did.
Q Ckay. | thought it m ght be useful to talk

about sone of your enploynent history.

A Okay.

Q So tell us, what did you do after obtaining
your Ph.D.?

A | taught -- after | conpleted the doctorate,

| taught at the City University of New York and then
the State University of New York

Q And whil e obtaining your Ph.D. did you al so
wor k?

A. Yes. VWhile | was a grad student to support
nyself, | worked part-time. | taught on the faculty
of Vassar Coll ege in Poughkeepsie in the teacher
educati on departnent.

Q And after earning your Ph.D., tell us what
you did in your position at the City University of New
Yor k?

A. | taught ESL, English as a -- sorry.

Q And to whom did you teach ESL?

A Okay. | guess everyone knows ESL by now,
okay. | taught ESL to community coll ege students.

Q And what did you do after that job?

A. | taught at the State University of New York

i n Purchase.
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Q And what were your responsibilities there?

A. Al so teachi ng ESL.

Q And did you ever have a faculty appoi nt ment
after that position?

A. Yes.

Q And where was that?

A. And that was at the University -- well, |
noved to Wsconsin and took a position at the
Uni versity of Wsconsin, G een Bay.

Q And what was your title there?

A. | was a faculty nenber, full time faculty
appoi nt nent, assistant professor in the conmunication
processes depart nment.

Q And what tinme period was that?

A That was '87 to '93.

Q And did you engage in any type of research
while you were at the University of Wsconsin?

A. Yes, | did.

Q And what was that research?

A Well, when | came to Wsconsin, | had a
position teaching in the regular TSOL faculty, TSOL
program and | was teaching nethods and |inguistics
and such. And in nmy nethods course, | just feel |ike
it's inportant to back up a little to explain --

Q Sure.
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A. -- the research and why | did it.

Q Yes, that would be great.

A. So | was teaching nethods as | have had for
sonme tinme --

Q And coul d you expl ain what nethods is.

A. How to teach ESL in the classroom so
met hodol ogi es, strategies, techniques, and the
rati onal e behind them why they're effective, what's
not effective, et cetera.

Q Great, thank you.

A. So ny students woul d approach ne after
cl ass, you know, and they'd say, |ook, you know, we're
in the schools and none of this is working, none of
what you're teaching ne is working. And | was
appal | ed because, you know, | had been doing this,

t hought | knew what | was doing --

Q And specifically who were they tal king about
when they said this isn't working?

A. Well, they were tal ki ng about the ESL
students in the Green Bay public schools at all grade
|l evels. And so | said to nyself, | really need to see
what's goi ng on here, sonmething's going on here.

And | started to observe the classes, and
watch the students, not just the teachers, but the

students. And | started to realize we were dealing
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with a very different popul ation here.

Q And what was that specific population in
Green Bay at the public schools there --

A. Yeah, uh-huh.

Q -- that you're tal king about?

A. It was the Mong refugees, who had been
wel coned to Wsconsin. And the Mong, if you' re not
famliar, they had helped us in the Vietnam war and
they were resettled many of themin the Mdwest. And
they were -- Green Bay is a small city but it was very
heavily inpacted by them and this particular small
city, Green Bay, was not experienced with how to work
with them how to deal with them

Q Do you know how many students were involved,
how many refugees?

A. Well, there were 3,000 Mong in Green Bay, so
t he breakdown | don't know. It was about 80, 000 total
in Green Bay --

Q Uh- huh.

A -- so you know, that gives you sone idea.

Q Uh- huh.

A So that led me to research. And what | did
was, | did -- | read everything |I did about the Mong,
their background, | did a | ot of observation, notes

and educated nyself, and realized that they had a
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different way of |earning, |earning paradigm and they
couldn't be taught ESL the way -- | hate to say nor nal
or regular, but ESL students that | had worked with in
t he past.

Q And what did you learn as a result of your
research including observing and talking to faculty?
A. What | learned is they are froman ora

culture and have very |limted literacy and the
transition to |literacy was a major shift for them
And that they cane to us without a |lot of fornal
education, very often none, or if they had education,
it had been very |limted, it had been in refugee
canps.

And | also found that just the idea of
school and the kinds of activities they were asked to
do, they expected to just, | shouldn't say just, |
mean, they expected to copy things down and nenorize
and that wasn't what their teachers wanted.

Q So the strategies that you taught in the
classroomfor all English | anguage | earners had to be
different for this population?

A. Very different, yes.

Q And did there cone a tine -- and what was
the result of that research when you were in G een

Bay? Did there -- was there any tine that you
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publ i shed anything --

A. Yes, yes, yes.

Q -- concerning that research?

A So because | had done this research, created
a bit of excitenment in Wsconsin, and | started to
present at conferences and be invited to present at
conferences and tal k about what the Mong needed, and
it was well received. And | eventually later, at a
| ater date, started publishing on it.

Q Did there conme a tinme when you left that
position in G een Bay?

A. Yes.

Q And when was that?

A ' 93.

Q And where did you go then?

A Bost on.

Q And what did you do, what was your
enpl oynment at that point?

A | was an Associate Professor of ESL at the
Franklin Institute of Boston.

Q And what were your responsibilities there?

A | was a conbination of director of the
program and faculty.

Q And did there cone a tinme when you began to

work with school districts? Take your tine.
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A. Sorry. Well, | worked -- when | was at
Franklin, | worked with school districts in terms of
recruiting students that we felt would be suited to
Frankl i n.

We, at Franklin, at Franklin Institute, we

did take students who had a lot of difficulty with

hi gh school --
Q. Uh- huh.
A. -- and rem nded nme very nuch, although they

were from di fferent backgrounds, they weren't Mong,
they were Haitian, for exanple, Vietnanese, and we
took theminto our program at Franklin, and | was able
to adapt instruction there. So | was working with
districts in that sense. But | --

Q So you were adapting instruction at that
poi nt for these entering students who were from
different cultures and were i mm grant students --

A. Yes, yes.

Q -- is that correct?

A. Yes.

Q Okay.

A. But |ater when | really started to work with

districts nore in-depth was after Boston. That was
when | noved to New York

Q And when was that tinme period?
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A. | should say back to New York. And that
was, let's see, '93, '96 -- '96.
Q And what were your job responsibilities in

t hat position?

A. Okay. This position was --

Q And what was the job title?

A. Okay. | was working for the state. It was
New York State Departnent of Education, and | was a
resource specialist at BOCES. BOCES is the Board of
Cooperative Educational Services and they are
regional. So there are a nunber of them around New
York State, and we are the armof the State to
represent ESOL and bilingual prograns throughout the
state to provide technical assistance to districts, to
-- go ahead.

Q So in that position, what was your
responsibility with regard to assessing or eval uating
school district progranmm ng concerning ESL?

A. Yeah. Well, we responded to requests, if a
district wanted us to cone in and take a | ook at their
program but we were also directed by the state to go
into particular districts where there were
difficulties based on the reporting that they were
doi ng, and the progress their students were naking.

And we cane in and we reviewed them and nade
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suggesti ons and hel ped them out, provided training.

Q And in that capacity, approximtely how many
school district prograns did you eval uate or assess?

A Well, there were 60 districts total that we
were responsible for. But in terns of how many, we
actually in-depth worked with, |I would have to say --
| was there for two years, so about ten.

Q Okay. And did you work with any
subpopul ati ons of English | anguage | earners in that
role?

A Wel |, the subpopul ations of |earners
depended, you know, on the district. So | can think
of one district, for exanple, that had a | ot of
Haiti an refugees who had cone, so we did focus on
their specific needs, for exanple.

Q And in that capacity, did you do any
trainings, were you involved in any kind of
assessnents? \What would an assessnent involve in
| ooki ng at an ESL progrant?

A Well, what we did was we did a | ot of
observation of classes and debriefing with teachers
and then debriefing with the admnistration. And we
al so made presentations to the adm nistration, and
di scussed with them different program nodels and

di fferent approaches they mght try. W | ooked at
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data fromthe district.

Q And did you evaluate data in that capacity?

A. Yes, to sone extent. | would say | was part
of a team and so that when we went in, we went in as
a group, as a team and so | wasn't necessarily
singularly responsible for the analysis of the data,
so.

Q And did there cone a tinme when you went back
to teaching?

A. Yes. Well, actually while | was -- during
that two year period, | mssed the classroomso |I did
go back and | taught.

Q And where did you go?

A. | went back to my alma mater Teacher's
Col | ege, Col unbia, and | taught there in the TSOL
program

Q And what did you do after that position?
How | ong did you hold that position?

A. Let me see, okay, so we're up to '96, '98,

ah, then I went on to Westchester Community Coll ege.

Q And what were your responsibilities there?
A. Okay. | had two positions at Westchester
Community College, which is part of -- that's part of

the State University of New York
Q Okay.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 71

A So at that institution, | first worked at
t he educati onal opportunity center, and | was director
of the ESL programthere.

Q And what did that nean, being director of
t he ESL progrant?

A. Well, they were not college -- it was Sunni,
but they were not college students. They were
community -- adults fromthe community who had very
little English and very little education. And they
wer e studying English at various levels and |I directed
t hat program and | al so taught in the program

Q So in that capacity, you had the opportunity
to actually teach ESL as wel | ?

A. Yes, yes.

Q Ckay. And what was -- does that bring us up

then to your current position?

A Actually | had a second position at the --
Q Okay.
A. So then | noved to the main canpus, and the

mai n canmpus established an ESL departnent and | was
its chair. Prior to that, in our field in the
begi nni ng, what we used to call foreign | anguage and
ESL were often put together.

Q Uh- huh.

A. But today, generally we separate them out
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because they are a different field, so ESL becane its
own departnent at Westchester Community Coll ege.

Q So just to clarify, can you explain what ESL
I's, and what an ESL program i ncl udes?

A. Al right. So if you think about -- you
study French, you study Spanish, you study anot her
| anguage, it's one you don't speak. So ESL is like
that in sonme ways, because you still have to |learn
what we call the four skills, listening, speaking,
reading and witing, and you do need to | earn
sonet hi ng about the culture of whatever it is, Frank a
Phone (ph) countries, for exanple, if it's French.

But the difference is with ESL, you are

|l earning it in the community where you're living, so
it's not foreign, and you're going to have to |learn
not just the | anguage itself to get around
I nterpersonal |y, but you're going to have to learn it
to do whatever you're going to do, whether it's school
or work, or becone a citizen or whatever your goals
are, everything is going to be English, so it's very
different in that way fromforeign | anguage.

Q So it's not only | anguage acqui sition when
we' re tal king about ESL?

A. Absol ut el y.

Q So in the school context, what does it
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entail, if it's not just |anguage acquisition? What
I's the other piece of conmponent to an ESL progranf

A. Wel |, | anguage and cul ture go hand-i n-hand,
and when you're teaching an ESL student, you're also
teaching the culture of the country. So if they went
to England or Australia or if they cone to the United
States, a very inportant part of their program would
I ncl ude | earning about this country, our school

system and the culture here.

Q In the school context, if |I'ma student --
A. Okay.

Q -- nmy objective is to |earn.

A. Yes.

Q So therefore, what are the conponents of

ESL, what needs to be in a programin order to ensure
that | can | earn?

A. Al right. So an ESL program has to include
| anguage courses, it also has to include all the
content areas so that students can be up to speed in

t heir subject areas.

Q So when you say content areas, do you nean
subj ects?
A. Yes, science, math, social studies and

English | anguage arts. English |l anguage arts is its

own separ at e.
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Q Okay. And after your appointnent there,
where did you go on to, after we were -- you tal ked

about your position in New York, you were teaching.

A. Ri ght .
Q So now we're up to college, State University
of New Yor k.

A. Ckay. We got to ne now.

Q Okay.

A. So now I'm at Long Island University, yeah.

Q And what are your job responsibilities there
I n your current position?

A. Right. | teach courses, | teach the theory
courses, linguistics, second | anguage acqui sition,
study of grammar and | teach practical courses,
met hods of literacy teaching of ESOL, content area,
teaching of ESL, and | do the supervision of student
teachers, both pre-service and in-service.

Many of our students are graduate students
are already certified, and so | go into their schools
and | supervise themin their schools.

Q And when you say your students, do you nean
teachers of ESL?

A. Yes, ny students are teachers.

Q And are they at the graduate |evel, the

under graduate | evel ?
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A. Al l graduate |evel.
Q They're all at the graduate |evel, okay.
And your current position is associate

professor; is that right, is that what you'll be in

the fall?
A. In the fall? No, actually very soon now I
was just pronoted to full professor, so I'll be ful

professor in the fall.

Q And after -- and over the years, have you
hel d adjunct faculty positions at any other
uni versities?

A. Yes, throughout the years | taught as an
adj unct faculty nenber at a variety of colleges in the
New Yor k area.

Q And you -- have you had the opportunity to
supervi se ESL teachers?

A. Yes. It's interesting, | got an early start
on that because when | was a graduate student, there
were various ways to be a grad assistant. And the one
that | was selected for was supervision. So | would
supervise 10 of ny fellow graduates who were not as
far along as | was in the program and | woul d observe
them and you know, debrief with them about their
teaching. And that was back in grad school, and |'ve

been doing that ever since, so.
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Q Approxi mately how many ESL teachers have you
supervi sed, just ball park?

A. It sounds like a lot, but I think it is,
about 200, because we're tal king about ny entire
career.

Q And on how many occasi ons have you eval uat ed
or assessed any ESL program not only in the job that
you descri bed, but how many tinmes have you done
assessnments or evaluations in | ooking at ESL teaching
or ESL progranm ng?

A Yeah, it's hard to put a nunmber on sonething
| i ke that, because there were so many different types
of evaluations that are conducted, and some of them
are conprehensive, sonme of themyou're going in to
| ook at one particul ar teacher who's havi ng probl ens.

So it's really hard for ne to quantify
sonething like that. | nean, if | had to | ook back
and think about it, maybe 20.

Q And what about consulting work you've done?
I f you could draw your attention to page 9 of your CV,
page 9 and 10. Are those sone exanples of consulting
t hat you have done in the school districts?

A. Yes, | do a |lot of consulting.

Q And what does that entail, the consulting

wor k that you do?
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A. Wel |, for exanple, Massachusetts has called
me in to help themwth -- they're dealing with this
popul ation that we're | ooking at today, these ol der
I mm grants and refugees with limted schooling. They
have asked ne to help them devel op gui delines for the
state and also to train their teachers in how to deal
with this population. So |I've done a | ot of teacher
training and consulting with the State of
Massachusetts and with the Massachusetts TSCOL
or gani zati on.

Q And have you done any consulting in New
Yor k?

A. And also, I'mjust going to say, the Boston
Public Schools also called nme in to help them and work
with them

Q And what was that issue that you were
working with in Boston?

A. Well, they had a -- I"'mnot totally -- |I'm
not a |egal person, but they had sonething called a
consent decr ee.

Q Okay.

A. And they needed to conply and they wanted to
do a better job.

Q And what is your function in that capacity

of |l ooking at the programw th regard to the Boston

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 78

Publ i ¢ School s?

A. Whet her they were providing equity for this
popul ati on and they apparently were not doing that,
and we had to ensure what kind of curriculumdid they
need, what kind of nmethods did they need in order for
t hese students to | earn because they weren't
advanci ng.

Q So in that capacity, you | ook at the
met hodol ogy that they're using, the --

A. Yes.

Q -- strategies they've been using, policies,
practices, is that --

A. Yes, all of that, everything, yes, and the

gualifications of the teachers, very inportant.

Q Do you |l ook at the training as well of the
t eachers?
A. Yes.

Q And | ooki ng at page 10 of your CV, can you
just give us a few highlights with regard to other
consulting work that you have done with school
districts?

A. Well, | like to talk about ny work at Lehman
H gh School in the Bronx because | worked with the
mat h departnent for two years, the entire math

departnment and worked and | did a | ot of observations
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and training and worked with them on how you can teach
mat h and teach | anguage too and how you can be
sensitive to the various |evels of English in your
cl assroom

And all of the aspects of -- they're math
peopl e, they don't think about |anguage, and so that
was chall enging and a very successful experience for
me, and the fact that they had ne there for two ful
years.

Q And during this time have you worked on any
grants, federal grants?

A. Yes, okay, that is through ny position at
LI U

Q Uh- huh.

A. They had three federal grants and | ran all
three. They were for again we're tal king about
certified teachers. These are certified teachers who
had no background in working with English | earners but
found themin their classroons. And so sone of them
came back for an entire certification --

Q Uh- huh.

A -- which was 22 credits. Ohers cane back
just for a few courses that was a different grant,
that was 9 credits. And we provided the credits and

in the case of those being certified, we visited them
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and supervised themin their classroons, and they were
all different subject areas. Sorry.

Q And during your years of enploynent and your
time in academ a, have you had occasion to do any
research or to publish any articles or books?

A. Yes. | continued nmy research that | had
done with the Mng.

Q In Wsconsin?

A. In Wsconsin, yes. And --

Q How di d you continue that?

A. | continued it by further devel oping the
nodel that | devel oped for instruction and finding out
by readi ng and attendi ng conferences that this was not
just about the Mong. Originally | had thought | was
really focused on the Mong because that was the group
Green Bay needed, and the Mong were not in great
nunmbers there, | turned to these other popul ations, |
menti oned the Haitians before.

And | found that a | ot of what | had
researched applied to these other groups, Somalis in
Mai ne and various ot her popul ati ons.

Q And when you say research, what research are
you referring to? What is the research that you did?

A. Well, what | do is | |ook at the | earning
paradigm this is -- okay, all right. | |look at the
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| earni ng paradigmof the U S. Wstern style nodel of

educati on.
Q Uh- huh.
A. And | |ook at the |earning paradi gm of

students fromoral cultures with limted schooling and
limted literacy, and | conpare the two paradi gns, and
| see that there is a cultural dissonance going on
because the way we're teaching and the way they're
| ear ni ng doesn't nmatch.
And then | take -- is this too --
Q And have you had occasion to devel op

strategies in order to --

A. Yes.

Q -- actually nake that connection --

A. Yes.

Q -- and ensure that student's comng from
another -- froman oral culture are able to |earn?

A. Yes, yes. And so what's inportant to
understand is you can't sinply double down on our way
of teaching and just go slower. It doesn't work. You
have to incorporate sone strategies that they feel
confortable with at the sanme tinme --

Q. Uh- huh.

A. -- and so | developed a way to match and

bring together the two sides.
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Q Okay. We'll talk about that in a m nute.

A. Ckay.

Q | direct your attention to page 2 and 3 of
your CV. Have you had occasion to publish any books
relating to this subject?

A. Yes, yes. The work I'mtal king about is
readily available in two books that |'ve published and
a nunmber of articles.

Q And what are those, what are the nanes of
t he books?

A. Br eaki ng New G ound, Teaching Students wth
Limted or Interrupted Formal Education in U S.
Secondary School s.

Q And when was that published?

A. That was published in 2011. And the second
book was Making a Transition, you know, I'ma little
nervous, Making the Transition to Cl assroom Success,
Cul turally Responsive Teaching for Struggling Language
Lear ners.

Q And have you had occasion to publish any
peer reviewed articles relating to the subject matter?

A Yes. Well, the nost recent one was in the
Nati onal Second -- the National Association of
Secondary School Principals, NASSP Bulletin, that's

their current issue. It's still called the current
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| ssue.

Q Approxi mately how many peer revi ewed
articles do you have that you authored?

A. Five, six, seven -- eight.

Q Okay. And have you had occasion to attend
any conferences, give any presentations?

A. It sounds -- it's alittle --

Q That’ s okay.

A. |'ve been a plenary speaker at a nunber of
conferences, an invited speaker many tinmes to the
academ c sessions at TSOL. Next year |'Il be doing
three of those invited sessions. Prior to that |ast
year, | was invited by two and not always the sane
ones.

Q So -- and so approxi mtely how many

presentati ons have you done?

A. OCh, no, no, | can't, | can't. 500, if you
were to count everything. | present regularly,
regul arly.

Q Ckay. And do you have any professiona

affiliations?

A Well, I'ma nmenber of TSOL.

Q Uh- huh.

A "' ma menber of NYSABE which is the New York
State Association of Bilingual Education, |I'm a nmenber
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of New York State ESOL, |'m also on the Board of their
journal, their professional journal, | review
articles. |"ma nenber of LESLALWA, the Low Educat ed

Second Language Acquisition and Low Literacy
Association, it's a |ong acronym
Q In light of the articles that you published
and the presentations that you have nade, are you
consi dered a national expert on the issue of how to
educate this particular popul ation of English | anguage
| ear ners?
A. | am

MS. MCI NERNEY: Your Honor, at this
time, pursuant to Federal Rule 702, | amtendering Dr.
Marshall as a qualified expert in the field of TSOL,
ESL programm ng, and neeting the needs of students
with limted or interrupted formal education.

|"ve shown this witness is qualified by
virtue of her know edge, breadth of experience,
training, education and research.

THE COURT: Attorney O Donnell, do you
have any questions on qualifications?

MS. O DONNELL: | do.

THE COURT: Very well, you may proceed.

VO R DI RE EXAM NATI ON

BY MS. O DONNELL:

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 85

Q Good norning, Dr. Marshall.

A. Good nor ni ng.

Q My name is Sharon O Donnell, | represent the
School District of Lancaster.

A Yes.

Q Are you famliar with the School District of
Lancaster?

A From the studies that |I've done over the
docunments that were provided.

Q Have you visited any of the buil dings?

A Only fromthe outside.

Q Have you spoken with any of the

adm ni strators?

A The adm ni strators? No.

Q Have you spoken with any teachers?
A. Yes.

Q Okay. Which teachers are they?

A. Jandy Rivera.

Q Ckay. Anyone el se?

A. | think she's the only teacher.

MS. MCI NERNEY: (Obj ection.

THE W TNESS: Wait, did | --

M5. O DONNELL: [|'m asking.

THE COURT: There's an objection.
MS. MCI NERNEY: Your Honor, this is
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enbel | i shed qualifications, | think it's going to be
I ssue or weight to be accorded her particular
testi nony.

THE COURT: You're correct, but ['1]
all ow you sone leeway in trying to address how this
goes to the qualifications.

BY MS. O DONNELL:
Q Dr. Marshall, have you had any education

here in Pennsyl vani a yourself?

A. I n Pennsyl vani a?

Q. Yes, ma'am

A. No education in Pennsylvani a.

Q Have you done any speaki ng engagenents in

the State of Pennsyl vani a?

A. Yes.
Q Ckay. Any recent speaki ng engagenents on
your -- in your expertise?

Yes.

A
Q Ckay. And where were they?
A.

The Literacy Council of Philadel phia invited

me to speak.

Q And how recent was that?
A. A coupl e of years ago.
Q Okay. | think you testified that you work

i n New York, and you have had a | ot of experience in
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New York, and also in the Green Bay area doing sone
research; is that correct?

A. Yes.

Q Yes. Have you done any research at all in
Pennsyl vani a?

A. Yes. ©Oh, yes. | forgot all about -- excuse
me. | was thinking of Philadel phia and that part, but
Pittsburgh, I"mvery involved in Pittsburgh.

Q You're very involved in Pittsburgh?

A Yes.

Q And in what way, m'anf?

A. Not the public schools though.

Q Oh. For the -- so would that be Pittsburgh
Uni versity?

A. It would be the Literacy Council, Pittsburgh
Literacy Council dealing with the | ow educated
popul ation that cones to the Literacy Council.

Q Okay.

A. |'ve been doing a research project there
over a period of about five years.

Q Okay. And in what -- what part of that
research project do you have?

A. Well, | amthe researcher and | work with
the practitioners. W publish together and we work

t oget her.
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Q Al right. Very good, thank you.

You did indicate that you did sone
eval uations for New York Public Schools; is that
correct? Yes?

A. Well, New York City or New York State.

Coul d you ask that question again?

Q Sure. You indicated that you did sone
eval uations | believe you said ten school districts in
all for a period of two years, was that in the New
York Public School s?

A. The State of New York not New York City, no.
Qur districts were not in New York City. Qur
districts were in other counties.

Q | wasn't limting nmy question to New York
City.

A. Okay.

Q Okay. As | understand it, you did sone
consulting work for ten public school districts in the
State of New York; is that correct?

A. It wasn't consulting, it was part of ny day
j ob, my regul ar job.

Q And that was eval uating the education and
the delivery of ESL services in the school districts?

A. Yes, that was ny job, yes.

Q Okay. And you indicated that you did that
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for about ten school districts?

A. It's a long tinme ago, but |I'm guessing we
must have visited at | east ten.

Q Okay. And you indicated that one of those
school districts actually had refugees?

A. Yes.

Q Ckay. Were there other -- and then what
eval uation did you performfor that district that had

Hai ti an refugees?

A. Do you want ne to name the district?
Q You don't have to.
A. Okay.

Q You can just tell us what you did for that
particular district, what your role was for that
district.

A. My role was to observe cl asses, nake
recomendations, work with the teachers, talk to the
adm ni strators, |ook at the docunentation they
submtted to the state, and tried to help theminprove
their program

Q Okay. And throughout the course of your
career, your very long career, you've never delivered
ESL instruction to students K through 12 in any public
school; is that correct?

A. | have delivered instruction to this age
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group and | have supervised well over 200 as | said
teachers, I'min and out of schools on a regular
basis, and | am observing and supervising teachers,
showi ng them how to do this kind of education.

Q My question was sinmply limted to teaching.

A. No.

Q So you have no experience teaching ESL to
those children; is that correct?

A. Yes.

Q Ckay. And throughout the course of your
tenure, how many superintendents have you consul ted

with in terns of nodels of teaching, curriculum and

budgeti ng?
A. Budgeti ng, no.
Q Ckay. What about have you ever served --
A. Wait, I'msorry, you gave ne three, so what

were the first two?
Q Have you ever discussed with any

superintendent the delivery of instruction nodels --

A Yes.

Q -- curriculum --

A Yes

Q -- and budgeti ng?
A. The first two, yes.
Q Okay.
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A. Absol utely, yes.

Q Ckay. And you understand -- okay. So when
you make recommendations to superintendents or boards
of education, do you also give themrecomendations in
terms of how they're going to fund your
recomrendati ons?

A. No, that was not ny purview.

Q Okay. So your purview was just to cone in,
eval uate and gi ve sone advi ce about how they can
| nprove a system is that correct? For the public
school s?

A. Well, it was a bit stronger than provide
advice. | nean, we had to make sure they were in
conpliance with the state, and that they were
conplying with the regul ati ons.

Q Were these schools in distress?

A. Yes, that was the idea. That was why we
went i n.

Q So you've only consulted with school s that
were in financial distress?

A. No, no, not -- oh, you said financi al
distress. Ckay. I'mtrying to clarify what it is
that |'m being asked. These --

Q Well, what --

A. -- were schools that were under review

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 92

because their English | earners were not achieving
appropriately.

Q Okay.

A. And we needed to go in and find out what was
it about the programthat needed to be changed in
order for the English |learners to be succeeding in
t hose school s.

Q And that would've been limted to the New

Yor k School s?

A. This was when | was working for the State of
New Yor k.
Q Ckay. Fine. So you would take information

provi ded by the schools, the public schools through

the reporting --

A. Yes.

Q -- because they are accountable --

A. Yes

Q -- to the state.

A. Yes.

Q And where you saw weaknesses, then you would
go in and --

A. Yes.

Q -- performan audit review and then provide

themwith instruction on how to beconme nore

accountable in their reporting and their nunbers; is
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t hat accurate?

A. Yes.

Q Okay.

A. But 1'd like to add, | believe you said only
school s that were having difficulty, but | was also as
part of my position asked to provide training and
| nprovenment for schools that were not in trouble but
sinply to do better. W did a |lot of that.

Q Okay. Now, have you ever done that in the
State of Pennsyl vani a?

A Not for public schools.

Q Have you ever had any interaction with the
fol ks at the Pennsylvani a Departnent of Education?

A. Pennsyl vani a Departnent of Education, no.

Q And are you aware that the School District
of Lancaster is accountable through their reporting
and conpliance to the Pennsyl vani a Departnent of
Educati on?

A. Yes.

Q And how is your expertise working with
school districts in the State of New York, and with
the Mong refugees in Green Bay going to help the
School District of Lancaster with their accountability
and reporting to PADE?

A Because ny area is making sure that these
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students with limted or interrupted formal education,
especially the ol der students, 17 to 21 are being
I dentified and provided with the appropriate services
so that they can overcone their |anguage barriers and
be taught in an effective manner, and eval uated as
such.

Q Ckay. Are you famliar with the educati onal

support service consultants group in the Bronx?

A No.

Q Do you know Vivian Feol o (ph) the CEO?
A. No.

Q Is that nane famliar?

A No.

Q Do you know whet her or not Ms. Feol o,
t hrough that conpany, consulted with the School
District of Lancaster and specifically with its
Superintended, a Dr. Damaris Rau | ast year for the
very purpose you're here to discuss today?
A No. What is her nane?
Q Vivian --
THE COURT: Counsel or, what does this
have to do with her qualifications?
M5. O DONNELL: [|'mgetting there.
THE COURT: Very well.
M5. O DONNELL: Thank you.
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BY MS. O DONNELL:
Q So you woul dn't know whet her or not she
shares a simlar expertise with you in these areas?
A | don't know the name, so | --
Q Al right.

MS. O DONNELL: | would object to Dr.
Marshal | being introduced as or allowed to her
testinony as an expert in the field of Pennsylvani a
education or assisting the School District of
Lancaster or the Court to be guided accordingly.

THE COURT: She wasn't offered in that
capacity, Counselor. She was offered as an expert in
TSOL, ESL programm ng and neeting the needs of, and |
think it was sonething of non-speaking English
speaki ng individuals, but could you rephrase the --
she's an expert in TSOL, ESL program and neeting the
needs of ?

MS. MCI NERNEY: Students with limted
or interrupted formal education.

THE COURT: And, Counselor, do you have
any objection to her as being accepted as an expert in
t hose fields?

MS. O DONNELL: No.

THE COURT: Very well. W thout

obj ection, she is accepted by the Court as an expert
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in TSOL, ESL programm ng, and |I'm going to ask you
this one nore tinme, and neeting the needs of --

MS. MCI NERNEY: Students with limted
or interrupted formal schooling -- formal education,
excuse ne.

THE COURT: Formal education?

MS. MCI NERNEY: Yes. And that wll
beconme clear after her testinony.

THE COURT: And she is accepted as an
expert. Counselor, you nmay proceed.

DI RECT EXAM NATI ON, CONTD.

BY MS. MClI NERNEY:

Q Dr. Marshall, before we tal k about your
particular opinions in this case with regard to the
I ssue at hand, could you tell us a little bit nore
about students with interrupted or limted fornmal
education?

A. Yes.

Q What does that term nean?

A Well, the inportant thing, first of all,
originally many, many years ago we | ooked at English

| earners sinply according to what country are they

from what | anguage do they speak, how nmuch English do

t hey know, but as the field devel oped, and this is

several decades now of research on this, we have --
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we've noticed that there are different types of
English learners that fall into different categories,
and that they have to be viewed differently and
handl ed differently in terms of the curriculum and
i nstruction and assessnent that we do with them
And one of those categories is the category

of what we call SLIFE (ph).

Q SLIFE. W used the term SLI FE

A. Yeah. There are a | ot of acronyns in ESL
SoO.

Q And is that a sub popul ati on of English
| anguage | earners?

A. Yes, it's a subgroup of English | anguage
| earners, they're referred to in different ways. They
can be called limted -- each different researcher
uses a different termbut SLIFE is the termthat is
nore generally used nationally now and you can al so
find limted formally school ed over age or SIFE
w thout the L, truncated, there are various ways to

descri be them

Q And what exactly are the characteristics of
SLI FE?
A. Ckay.

Q Of these students.
A Al right. So SLIFE are, by definition, at
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| east two years behind in grade |l evel for their age.
Q. Uh- huh.
A. Ckay. They have limted literacy, they may
have no literacy.
Q. Uh- huh.
A. O limted, it's a continuum So literacy
Is a continuum but their literacy is nore limted
t han you woul d expect for that -- for their age, okay.
Third, they have what we call either
interrupted or limted education. So sone of them
actually have interruptions in their education, so
t hey may have gone to school and for various reasons
having to do with the circunstances in the country
that they're from such as interruptions through war
or other reasons, and they m ssed sone years of
school, so they may actually have been interrupted or
limted.
Now, limted can nean a lot of things. So
i mted education m ght nmean they've been to school
their whole lives, but in rural areas of their country
where they only went for a few hours or there weren't
any resources, no books, the teachers weren't trained,
this kind of thing.
O alternatively, it mght be limted

because they were in refugee canps, and there was a
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| ot of stress, and it wasn't really school as we know
it.
Q Uh- huh. Are all SLIFE refugees?

A. Oh, no, no. Not necessarily. [It"'s just
that the ones -- the students that we've been | ooking
at are refugees, but it does not -- refugee is not

part of the definition of SLIFE, absolutely not.

And the next category that really is to ne
the first, which is that al nost all of them have had
stressful experiences in their |lives before com ng
here. They don't cone here under the best of
ci rcunst ances because of experiences in their lives,
before they canme, they have acculturation issues.

They have issues adapting to our culture that other
English | earners may not have.

Q So these could be inmm grant students, not
just refugees?

A. | mm grants and refugees bot h.

Q Uh- huh. And what do these students need
when they first enter school in the United States,
just in broad categories?

A. Okay. So the first thing they need is, they
need i ntensive ESL instruction that has a strong basic
literacy conponent. Ckay.

Q And what do you nean by that, a strong basic
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| iteracy conponent?

A. Well, the way literacy works, the first
thing you need to know about themis where they are
with their native |anguage |iteracy, reading and
witing. And if they aren't able to read and wite in
their native | anguage to the level that's age
appropriate, now obviously age appropriate, all right,
then they're going to need extra work on literacy
because they're going to be |earning those skills in a
new | anguage.

What we know about literacy is that once you
|l earn -- you only need to read once in your life.

Once you know how to read, the skill of reading
transfers to ot her |anguages.

Now, of course, you know if it's Chinese,
you have to learn -- we have an al phabet, they have
characters, | know, | can go on for hours and I won't,
| promse. But it is inmportant to know because if
they can't transfer -- if the skills aren't there to
transfer and we have to teach themfor the first tine
how to read in a | anguage that isn't even a | anguage
t hey speak yet, that takes tinme and expertise and nust
be built into the ESL conponent of the program
That's the first thing.

Q So in that conponent, you're talking about
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direct ESL instruction?
A. Yes, direct --
Q And then for literacy, okay.
A. Direct ESL instruction has to include that.
Q Okay. And what el se does this particul ar
popul ation of English | anguage | earners need --

A. Okay. Now - -

Q -- with respect to --
A. -- the second thing is renenber, there are
ei t her gaps because of interruption or limtations

because of the type of education they had. So they're
not at grade |evel.

So the other thing that they need is they
need content instruction fromday one, you don't avoid
that, they need it. But they can't get it at grade
| evel right away, they have to fill in the gaps.

So you need to have them take math, science,
soci al studies courses where they're filling in gaps
prior to getting into the grade |evel work, but that
depends on each individual student and where they are.

Q So with respect to -- do they still get
grade |l evel content? Should they still be taught at
for exanple if they were at high school, should they
be | ooking at a ninth grade or tenth grade curricul unf?

A. Well, there are ways -- see, the curriculum
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can be the grade level but it has to -- the |essons
have to include building background know edge that is
needed in order for themto access that curricul um
So that has to be part of, if you're a social studies
teacher, you can't only teach ninth grade curricul um
if they haven't had the prior curriculum

Q So is it correct to say that you have to
recogni ze the gaps in their learning --

A. Yes.

Q -- and try to fill those in as a teacher?

A Yes, you do, and that has to be part of
their content instruction.

Q And that's in their content instruction,
okay.

And what about -- what does it nmean to

access content, how do you do that for soneone who's -

A. Well, it's two -- access is a strange word
t hat way, you know, you take it two different ways.
So one way is, they don't have access if it's not on
their schedule. So if you don't put themin a math
class, they're not getting access, so that's pretty
basi c, but we say basic things here apparently. So
they've got to be in the class, all right, so you want

to put themin a math cl ass, absolutely.
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The second is, once you put themin a math
class, they can't necessarily really access the math
class if they don't understand what the teacher is
saying, if they don't understand the materials in
front of them and if they don't understand the actual
mat hemat i cal concept because they don't have the
underlying especially with math, which is cunul ative,
you know. So that would be neaning that they don't
have access.

Q And are there strategies to acconplish that?
Is there a way to teach?

A. Well, yes.

Q To ensure that even students with limted or

interrupted --

A. Yes.
Q -- formal education can access that content?
A. Yes.

Q Okay. And what else do they need to know
when they first cone into this country and they first
enter a school, what other pieces are inportant?

A. Okay. So this is very interesting because
we think so much about | anguage and content, we think
okay, we have to have to learn English and they have
to learn the content. But for SLIFE, there's a third,

i f you think of a three |egged stool, there's the
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third piece, it's so inportant, it's the nost
| nportant and people tend to neglect it.

Q And what is that?

A. And that has to do with the way we do
education in the United States. It is not universal.

I f you' ve ever been educated anywhere else in the
worl d you know t hat.

Q And in what way is it different for a
student who's comng into this country for the first
time, with respect to how we teach in this country?

A First of all, we teach with what we cal
decontextual i zed tasks, so we give people nultiple
choi ce, matching, true, false, all of these sorts of
exercises are not universal. And students like this
| ook at these kinds of tasks and they think we're
trying to confuse themand trick them

|'ve had students with true/false they say,
" m | earning how to read and you have ne read
sonet hi ng and you then you tell ne it m ght be false.
Just tell nme what's true, and I'Il learn that. And we
get later to tal k about the students, but sonme of them
woul d say, you know, no, | |earn by nmenorizing and
reciting and this idea that we're trying to trick them
Is a big problem So that's one piece.

The other is we have different ways of
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t hi nking. W ask students, and again gets back to the
recitation, nenorization we don't do that. W say
conpare, contrast, analyze, summarize, define, these
are call ed academ c ways of thinking. And they're
part of the way we teach in Western style education.

Now ot her ELL's come and they may not be
totally famliar --

Q And when you say ELL's, you nean English
Language Learners.

A. Engl i sh | anguage | earners, but these
students are conpletely unaware of any of this, and so
that nmust be a very inportant conponent of their
program when they conme here, a very inportant
conponent. Because they can't -- here we go with
access again, but they can't access the |anguage or

content instruction because of the way it's being

del i ver ed.
Q Uh- huh.
A. Ckay.
Q And are there any issues with regard to

school environment for these children?
A Yes.
Q And what are they?
A. Well, | think that -- you know, you have to

go back to your hierarchy of needs, you know, food,
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clothing and shelter, but then sense of belonging is
really inmportant. And for these students, you know,
they're com ng here, they need to absolutely first to
feel that they belong, that they're safe because
otherwi se there's an affective filter that can
interfere with their | earning.
And the --

Q And what do you nean by affective filter,
what does that nean?

A. Well, one -- one of our theorists, good ole
t heorists of ours, Krashan (ph) came up with the
notion and we all still use it, it's some years back,
but it's still so relevant is that if you' re not
confortable in your |earning situation, you have any
anxiety, you're not going to be a risk taker and your
affective -- your feelings are blocking your ability
to access learning, and to be notivated and interested
and engaged in learning. And you kind of shutdown.

Q So the school environnent can inpact the
ability of these students to learn --

A Absol utely.

Q -- and access?

A. Absol utely.

Q Turni ng your attention to Exhibit 23 in your

bi nder .
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MS. MCI NERNEY:  Your Honor, may |
approach the w tness?
THE COURT: Absol utely.
THE W TNESS: Okay. There are two
bi nders.
BY MS. MCI NERNEY:
Q It's day one. Start with day one.
A ' m going to need nore water.
Q Okay. Could you tell us what this is, Dr.
Mar shal | ?
A. Do you nean right here?
Yes.
That's nmy article.

Yes. And did you author this article?

> O > O

Yes.
Q Okay. And does this describe the English

| anguage | earner popul ation that we were di scussing,

students with limted or interrupted formal education?

A. Can you repeat that, please?

Q Does this article sunmari ze sone of the
I nformation you've just provided with regard to the
needs of students who are with --

A. Yes, it does.

Q Ckay. Wth limted or interrupted. Now,
|'"d like to draw your attention to Exhibit 27 in day
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1. Can you tell us what this is?

A. Al right. [I'mcatching up. Yes. This is
the -- okay. So what this is a bulletin that cane
from WEDA (ph), WEDA sends out bulletins that focus on
different topics.

Q Could I stop you for a nonent?

A Oh.

Q What is WEDA? Can you explain, is that an
organi zation, a consortium what i s WEDA?

A. Yes. WEDA is a consortiumworld class
I nstructional design and assessnent.

Q. Uh- huh.

A. And it's an organi zation that provides
standards for ESL that are not just for |anguage but
for all the subject areas.

Q And when you say for ESL, is that for ESL

i nstructi on?

A. Yes.
Q Ckay.
A. Yes. And it also provides assessnents,

pl acenent and achi evenent, and it al so provides
training. |It's quite conprehensive.

Q And are there certain states that have
adopted these standards as their own, those that have

been devel oped --
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A. Yes.

Q. -- by WEDA?

A. Yes.

Q And could you tell us what that is, how that
wor ks?

A. Well, it's a choice.

Q. Uh- huh.

A Sonme states choose to be WEDA st at es.

Q And at this time, do you know how many WEDA

states there are?

A. Well, it goes up every year. It's right now
at 41.

Q Okay. And is Pennsylvania a WEDA st ate?

A. Yes.

Q And what does that nean to be a WEDA state?

A. Well, when you're -- there is a nenber --

you can be a nmenber or not necessarily a nenber but --

Q To your know edge is Pennsylvania a nenmber -

A. Yes, they're a nenber, they're a full
menber .

Q And what does it nean to be a nenber of
WEDA?

A. It means that you agree to adm nister the

WEDA assessnents and generally to foll ow WEDA
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gui del i nes, although some of them are not requirenent,
t hey're guidelines, but you do followit.

Q Essentially you adopt the WEDA standards --

A Adopt it --

Q -- that you would follow?

A. Adopt is a good word, yes.

Q Ckay. So various states have done that, and
in fact, you nentioned that 41 states have adopted
WEDA st andar ds.

A. Yes.

Q And when you spoke about your work beyond --
| know you nentioned that in New York State, you had
done a really in-depth investigations involving
corrective action of sonme school districts there.

In addition to that, you had nenti oned
provi di ng technical assistance to other school
districts and other states, and you had nentioned
providing a | ot of consultations. Have you worked
with other states that are WEDA states?

A. Massachusetts, | work extensively with
Massachusetts and they're a WEDA state.

Q So you're famliar with the standards of
WEDA with respect to ESL instruction; is that fair to
say?

A. Yes. | was going to go beyond, but.
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Q You can, go ahead.

A. Well, not only that but WEDA -- okay. CQur
I nternational association, TSOL --

Q Yes.

A. -- was so pleased with what WEDA cane up,
that they substituted their prior standards and
adopt ed thensel ves and clains as thanks to WEDA. So
the entire profession really enbraces WEDA now. And
so | amalso famliar with it through the fact that
it's our standards as professional organizations, and
| - -

Q So then you're highly famliar w th what
both those standards are.

A Yeah.

Q Well, directing your attention to Exhibit
27, what is this that was apparently published by
WEDA?

A This is a bulletin that includes
recommendati ons of what -- who SLIFE are and what they
need and what kind of programm ng would be recommended
for them

Q And can you summarize sonme of what t hat
Information is? First, was this information provided
to WEDA nenber dates? Wuld that be provided to --

A. Yes, it's on -- well, it's avail able on
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their website and you get a notice of it. I'm
assumng -- that's an assunption, sorry.
Q So we woul d assune that Pennsyl vani a

received this bulletin, it would be sonething that
woul d be provided to school districts.

Can you summari ze what is in this article,
sort of what is the nessage, the overall nessage with
regard to educating students who are SLIFE?

A Well, it tal ks about factors that influence
their performance in school, |earning environnment is
the first one, a welcomng environnent is really
I mportant. It tal ks about academ c achi evenent and
the i nportance that when you work with them you need
to collaborate with everybody who works with that
popul ation so they all know that they have SLIFE.

Q. Uh- huh.

A. It tal ks about their oral background and
what that neans in terns of teaching them which --

Q And did it identify any strategies that
could be used with respect to educating these
student s?

A. Well, it does identify a list of -- I'm
| ooking for it now, because | know it was here, a |ist
of -- towards the end of the docunent it lists program

strat egi es.
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Q Okay.

A. Which -- yeah.

Q Go ahead.

A Well, | was going to say it has a list of

what woul d be appropriate prograns for SLIFE.

Q Okay. We'll get into that in a mnute.

A. Okay.

Q So let's go to your involvenent in this
case. How did you first becone involved in this case?

A. | received an e-mail from Vic Wal czak saying
to nme that ny nanme had been recommended to hi m and
that he wanted to talk to ne about a situation
regardi ng this popul ati on.

Q And what, if anything, were you asked to do
to assess the situation?

A. | was asked to view a program at a
particul ar high school to determine its |ikelihood of
success in overcom ng | anguage barriers for this
specific population, which at the tine was identified
sinmply as imm grants and refugees between the ages of
17 and 21, newly arrived.

Q And could you tell us whether you -- what
you did in order to evaluate and assess this
particul ar program at Phoeni x?

A Okay. Well, | was given a nunber of
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docunments and | reviewed these docunents. Many of
them -- yes?

Q Go ahead.

A. Many of themwere fromthe district itself.

Q Okay. Could I turn your attention to
Exhi bit 82, day 2 and that would be at tab 82? It
states information considered for expert report.
Perhaps that will refresh your recollection as to sone
of the docunents that you reviewed and things that you
consi der ed.

Did you conduct any interviews relating to

this?

A. Yes. In addition to the docunents,
conducted a phone interview with a former teacher.

Q And who woul d that be?

A. And that was Jandy Rivera.

Q. Uh- huh.

A. And then |I also spent two days in Lancaster
and interviewed two service workers.

Q And when you say service workers, who would
t hat --

A. Okay. It was Sheila -- |ast name, she
testified here. And the other one was Megan Brown.

Q And did you interview any students who were

involved in this case?
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A. Yes, | interviewed -- |'ve interviewed all

Si X students.

Q Uh- huh.

A And - -

Q And did you do that in person?

A. I n person, yes.

Q Wth an interpreter?

A. Yes, with an interpreter.

Q Okay.

A. And in addition for the two m nor students,

| spoke with the nother.

Q Okay. So |ooking at Exhibit 82, is this a
fair and accurate description of the docunents that
you consi dered as part of your evaluation of the
Phoeni x progranf

A. Here's Sheila's nane, yeah, Mastro-Pietro,
sorry. Yes.

Q And did you | ook at any state standards in
Pennsyl vania? D d you review any gui dance that's been
| ssued - -

A. Yes.

Q -- by the state?

A. Yes. Yes.

Q Ckay. And did you review any standards that
had been established by the WEDA consortiun? Did you
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consult any of those docunents?

A. Yes.

Q And did you |l ook at School District of
Lancaster documents, as well as docunents from Canel ot
and Phoeni x Acadeny?

A. Canel ot? Yes.

Q. Al right. W'Ill go through them as they
beconme pertinent.

A. Okay.

Q Okay. So as a result of your review of this
case, did you prepare an expert report?

A Yes, | did.

MS. MCINERNEY: And |I'd like to note
for the record that a copy of Dr. Marshall's report
was provided to counsel in full conpliance with Rule
26, that woul d' ve been on August the 12t h.

THE COURT: Thank you very nuch.
Counsel or ?

M5. O DONNELL: I'Ill object to that
representation. It was provided to ne at 5:48 p. m
and it was an unsigned copy.

THE COURT: 5:48 p.m?

MS. O DONNELL: On the day it was due,
It -- yes, August 12th, 5:48 p.m via e-mail and it

was unsi gned.
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THE COURT: Ckay.

M5. MCI NERNEY: She'd done an
el ectronic -- an S.

THE COURT: Understood. Counsel or.
BY MS. MCI NERNEY:

Q Is there anything that's in that report
concerni ng your opinion today that you would want to
change or revise in any way?

A. Change, no. Revise, perhaps because the way
the timng worked out, | was receiving docunents right
up until the two days before, the night before, right
until it was due, which was new for ne, and |
i ncorporated everything | could. But there were also
docunments that came in after the report had been
submtted. And in sone cases, they were very
I nteresting val uabl e docunents. But --

Q Wul d it have changed your opinion?

A. But it wouldn't have changed ny opinion. In
fact, what | found was what cane in later in many ways
served to confirmwhat | had put in ny report and even
In certain case reinforce what | was saying in ny
report.

Q Ckay. And did you reach any concl usi ons or
opinion as a result of your assessnent of Phoenix's

pr ogr anf?
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A. Yes. | -- yes, | did.

Q Do you have an opinion as to whether the
program at Phoeni x is reasonably likely to enable 17
to 21 year old inmmgrant students, sone of whom are
refugees to overcone | anguage barriers that inpede

their equal participation in education?

A. Yes, | reached a -- yeah.

Q And what was your opinion?

A. Opi ni on, okay.

Q What was your concl usi on?

A What | find is that this accelerated credit
recovery --

Q l"msorry, if | may just interrupt you. Can
you answer that -- the question --

A. Okay.

Q -- as to whether you have found that

Phoeni x, the program at Phoenix --

A. Yes.

Q -- is reasonably likely to enable 17 to 21
year old inmm grant students to overcone | anguage
barriers that inpede their equal participation in
education?

A It is not.

Q And what is the basis for that opinion in

broad strokes?
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A. Okay. The basis for that opinion is that an
accel erated recovery programis totally inappropriate
for this popul ation.

Q And is there any other basis for your
opi nion, beyond the educational theory?

A. Yes. | think that the way that the |anguage
Is delivered, there is insufficient English | anguage
I nstruction --

Q Uh- huh.

A. -- for students who are the level they are
with the [imted literacy that they have.

Q So you have concerns about both the
accelerated credit recovery program net hodol ogy, as
well as the ESL programthat is at Phoeni x?

A. Yes.

Q And is there any other basis for this
opi ni on, your concl usion?

A Yes. That students who are behind
academcally and can't handl e grade | evel and don't
under st and English cannot be expected to go faster
t hrough content when they haven't reached a threshold
of Engli sh.

The best way to explain that, | believe is
| i ke a plane taking off on a -- a plane needs kind of

a runway to take off, and so what it seens to ne is
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that the accel erated recovery program at Phoenix is
asking themto just (indicating) we're up in the air,
and you can't do that with this popul ati on.

As was stated by the prior witness, it's --
you have to go nore slowy and build, build the

| anguage, build the literacy and reach certain

t hreshold, and then also fill in the gaps. And
eventually you will have success.
Q So your testinony is that is not based on a

sound educational theory; is that correct?

A. That is correct. Uniformy the field in
tal ki ng about this population tal ks about going nore
slowy, building in redundancy, building in
repetition, and having them beconme famliar with
material in many different ways in order for themto
learn it, and not to go at double tine.

Q And do you have an opinion as to the
particul ar policies, practices programas inmplenented
at Phoeni x as to whether it's reasonably calculated to
I npl enment this educational theory, even if it were
sound, even if it were to be accepted?

A. Okay. | think unfortunately the programis
not being inplenmented in such a way that it does nake
It likely to succeed, even if it were. Even if it

were going to be the program sel ect ed.
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Q And having reviewed the School District of
Lancast er docunents, the Phoeni x docunents and
I ntervi ewed everyone and | ooki ng at sone raw data as
wel |, do you have any evidence that the programis
bei ng evaluated to determ ne whether it produces
results indicating that | anguage barriers confronting
t hese students are actually being overcone?

A. Absol utely not. |'ve |ooked at the way --
the evaluation, and | do not see an adequate
eval uation to determ ne whether this accel erated
recovery program approach is working. Yeah.

Q Let's start with whether the Phoeni x program
I's informed by sound educational theory. What |1'd
like to do is unpack the three reasons that you have
identified for why you have found that this is not
li kely to overcone | anguage barriers.

So let's start with that, |ooking at the

Phoeni x program Looking at Exhibit 82, which is the
list of materials that you considered, what are the
factors that you had | ooked at to eval uate whet her
this educational theory is sound and is there any
research that's been done in this area, |ooking at
accel erated prograns, and the extent to which they
have been successful in overcom ng | anguage barriers,

particularly for this population of students?
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Why don't we start out with the accel erated
conmponent of the progranf? You nentioned sonething
about the airplane taking off, needing nore of a
basis, nore of a grounding.

A. Uh- huh.

Q Is there any research that has been produced
t hat addresses this issue at all?

A Yes. Well, | nmentioned threshold, and I
think that's a key here, that there's -- | think I can
give you an exanmple of Browder's (ph) study of actual
research.

Q Yes. What was Browder's study, what was
t hat about, what did it --

A. Okay. So what -- Browder's study was
totally on SLIFE, that was the popul ation he | ooked at
and - -

Q So he was | ooking specifically at the sub
popul ati on that we're tal king about here.

A Yes. About --

Q Students with limted or interrupted fornal
educati on.

A. Right, right, right. There were about 200
students. And what he was in -- and this was in high
school. And what he was | ooking at was --

Q And what is the date of that study?
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A The work was conducted in about 2013 and the
publication canme out in 2015. Okay. Yeah, and what
he was | ooking at was the relationship between
| anguage | evel, |anguage acquisition, and success in
content as neasured by standardi zed tests.

And you al ways want to | ook, when you're
| ooki ng at the content areas, you always want to | ook
at nmuch as possible sonething quantitative, as opposed
to say grades or sonething like that. So he did | ook
at standardi zed tests.

Q And what did he find?

A. Well, it was interesting. Wat he found was
that what mattered nore, and renenber these are SLIFE
so all of them had gaps or limts to their education.

Q. Uh- huh.

A. They all did. But at various degrees, again
we're tal king about a continuumw th the content just
as nuch as with the | anguage. Wat he found was that
It was nore inportant that they had nore | anguage
cl asses than that they spent nore tinme in their
content area in order for themto do well on the
st andar di zed tests.

So the ones who had the nost English on
their program their daily program and | earned English

nore, and had higher levels of English, they did
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better on the tests, regardl ess of how nuch they knew
when they walked in to the test.

Q So let's back up for a nonent. \When you say
| anguage cl ass, do you nean ESL direct instruction?

A. That's what | nean, yes.

Q Okay. You don't mean an English class, just
so we're clear.

A. No, no, no, ESL, the nore ESL cl asses they

had - -

Q Uh- huh.

A -- the better they did on the content area,
mat h, science, social studies, class -- standardized

tests, that was the way it worked. So it's the
| anguage piece that's so inportant.
That shows that it's the | anguage that's

bl ocki ng them from doing well on sonme of these
st andar di zed assessnents.

Q So as you had nentioned earlier, that neans
t hat a student needs a significant anmount of ESL
I nstruction.

A Si gni ficant anmount, yes.

Q Okay. And what else did the Browder study
di scl ose that they needed?

A. Well, his main -- that was his main -- that

was actually his main finding.
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Q. Uh- huh.

A He' d | ooked at -- he | ooked at the overall
program and concluded that it was nore inportant for
themto be in English classes, even though part of
their day m ght have been spent nore in English than
in the content, it was still inportant.

Q It was inportant to have a significant
anmount of tinme in ESL.

A. But it was still inmportant for themto | earn
the content, it doesn't mean, in other words, what he

was saying it doesn't nean they spend all day in

Engl i sh.
Q In ESL.
A. ESL, sorry. It doesn't nmean that they

shoul d spend all day in ESL.

Q Ri ght .
A Al right. It just neans that if they only
have one period -- let's just say they have one period

of ESL and that's it for the day.

Q Uh- huh.

A. Those students did not performwell, whereas
the students who had several periods of ESL and the
rest of the day, they were in their content areas,
they did better.

Q And did his study address in any way the
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pace at which these children |earned, or is there
anot her study that addressed that issue as to the pace
at which they're able to | earn?

A Right. Well, the particular -- his
particular study didn't refer to pace per se, but all
of the studies, Gohungl Gohungl and Lazino (ph) and
Short and Boi son (ph) and the various people who study
SLIFE all of themuniformy and |I've been | ooking at
this recently, because you know, |'ve been | ooking at
the report. Again and again they say the key is to
take your tinme, take your tinme, present it in a
variety of ways, nmake sure they get it and --

Q Why is that inportant?

A. -- nobody is tal king about accel erati ng.

Yeah?

Q And why is it inportant to have it at that
sl ower pace?

A. Agai n, because their |anguage in their own
| anguage are weak and because they have so many gaps
i n their education.

Q And are you famliar with any research that
is contrary to that opinion?

A. Absol utely none.

Q So this is sonething that's uniformy

accepted?

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 127

A. Yes.

Q In the field.

And is this an issue that was addressed in
the WEDA bulletin with regard to the needs of students
with limted or interrupted formal education?

A. Yes. The WEDA bulletin tal ks about
appropriate nodels, and it doesn't indicate that for
SLI FE because they are behind, that an appropriate
approach or appropriate nodel m ght to be accelerate
their instruction.

There's a tendency to think, you know, it's
sort of intuitive, they don't have nuch tine, let's go
fast, but it backfires, it's m sguided.

Q And are there any ot her conponents of the
program at Phoeni x, their use of conputer based
| earni ng, anything that you were -- also were concerns
of yours?

A. Yes. M understanding is that there are
times of the day when students are at conputers
wor ki ng t hrough prograns.

Q And why is that a problen?

A. Well, actually I think there's a place for
I nstructional technology, and if anyone is famliar
with ny work, they'll know that | publish in that area

al so.
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Q. Uh- huh.

A. So I'm actually supportive of conputers and
what they can do. But it all depends on howit's
handl ed and what kind of conputer materials you're
usi ng.

So first of all, it's very inportant to use
conmput er assisted | anguage |learning materials that are
desi gned for English |earners.

Q Are there such things?

A. Yes, absol utely. In fact, in our field, you
can find whether it's conputers or anything el se,
anything that can be taught in K-12 instruction can be
taught specifically for English |earners. So that's,
you know, sonmething to be aware of. And | -- ny
understanding is that conputer materials were being
used that were not specific to ESL.

Q You nentioned that these students cone from
an oral culture.

A. Uh- huh.

Q In what way is that a significant factor?

A. Well, this is very interesting about them
Is that even they can be taught to read, and |I have
found as even with those who are totally non-literate,
even if they can be taught to read, because their

background, you know, our informative years really are
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i nportant in our lives, and they come from an oral
tradition. Which nmeans their nost confortable way of
| earning is from people, frominteraction, not from
witten material, not from worksheets, or even from
t he conputer.

They learn with oral transm ssion. And if
you i ndul ge ne one second, just because denobnstration
hel ps.

So oral transm ssion woul d be sonet hing
li ke, to give an exanple that we're famliar with, you
know, and the Lord said, let there be light, and there
was |ight, and the Lord separated the |ight fromthe
darkness. So you see how |I'm back [ooping I'mslowy
adding, it's nenorable. And this is how they're used
to learning. This is howin their cultures, they pass
I nformati on down from generation to generation, that's
why they have such amazing nenories. Because what
they build into their |anguage is nmenorable.

And that's oral transm ssion, and that's

what they're used to learning. |'ve had students who
read sonething that I know was in their -- at their
i nstruction |level, and they still turned to ne and
they'd say, wll you talk to ne about it, wll you

teach it to ne, and you know, so that's their

tradition.
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Q So is reinforcenent inportant --

A. Yes.

Q -- in order for these students to |earn?

A Yes. And the way we, in our system we Kkind
of like -- it's like a speeding train. W talk and
just -- well, the courtroomis different. In a

classroom teachers talk, and a | ot goes by and it just
goes by and it goes by, and you know, it's very hard
for themto understand even though they're -- it's
spoken. So oral transm ssion doesn't just mean having
t he teacher speak is what I'mtrying to say.

Q So in a grade level curriculum and a grade
| evel classroom tenth grade, chem stry, whatever it
i's, what would that |ook like for SLIFE, a student who
Is SLIFE to ensure that they access the curricul unf

A. Al right.

Q And what happens in the accel erated?

A. | mgoing to have to give you an exanple
again right. Okay. So let's take sonething from
science, all right.

So one of the | essons that science teachers
have to teach is about owl pellets. | don't know
who's famliar, but ow pellets. So the ow
regurgitates the pellet. So let's say you have to

teach that, and you have SLIFE in the room or you
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have ot her ELLs too.

Q. Uh- huh.

A. What you need to do is what we call, cast
t he net, which neans, you need sonething for all of
your levels. They're all going to learn regurgitate
because that's the academic word. But they need to
| earn -- you need to provide sonething for every
| evel .

So first of all, and sonme of this is
intuitive, and anyone could realize that you need a
picture. So you get a picture of an owl with the ow
pellet. Al right. Then also you want to use a
gesture, if it's sonething you can use a gesture for,
in this case you can. So apol ogi es, you can
(i ndicating) you can go |like that, all right.

And then you use basic English, which is
English that they would very, very early be | earning,
and you would just say it comes out of its nouth,
that's basic English, and the next level, and this is
sonet hing very hard for a | ot of teachers, the idiom
because a | ot of us use idions all the tine and we
don't even know it.

But if | say throw up to a brand new SLI FE
they think up into the air, but of course, this is the

i diomthrow up, which is different, so -- but that
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needs to be taught. So you would include that. And
then finally regurgitate, which of course you'd put on
t he board, you'd work on pronouncing it, and you know.

But all that has to happen, then you know
you' ve got everyone in the room understanding the
concept, it's done. You've acconplished it.

Q And essentially that takes nore tinme in the
cl assroont?

A Well, it does, it does.

Q And has any national organization, any
research, any publications regarding the need for
SLI FE to have this slower start to have nore tinme in
order to access the information in the curriculun? |Is
that something that's generally accepted?

A. Yes, yes. In our professional organization
we now have many presentations on SLIFE, schoo
districts are calling for training on SLIFE. In fact,
| was just reading recent statistics, and this
surprised ne actually, is that a full 20 percent of
English learners in the United States today are SLIFE.

That's a | ot. So we need to serve them

Q Turni ng now to Phoeni x' | anguage instruction
program

A. Yeah.

Q Could you tell us a little bit nore? Now,
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are there varying levels of English proficiency?
A. Al'l right. Based on the docunents that |

was given to | ook at, and also the interviews with the

students --
Q. Uh- huh.
A. -- the Phoeni x program pl aces entering --

Q Can you first back up and explain the
different levels of English proficiency?

A. Yes, okay.

Q You nentioned entering, and |I'm not sure
what that is.

A. | realize I'mthe first one to do that, so
yeah, we have to do that.

So WEDA -- okay, so WEDA has six levels, al

right, so it has entering, energent --

Q What does entering nean? |If you' re an
entering |l evel English |anguage |earner, what are you
able to do?

A. Al right. An entering level English

| anguage | earner first we have to -- and at every
| evel, okay, I'mtrying to keep it as sinple as
possi bl e.

Every level, we have to | ook at |istening,

speaking, and witing, very inportant, okay. Then we

al so have to | ook at the conplexity of their
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di scourse, you know, when they put words together, do
t hey speak in paragraphs, do they speak in sentences,
do they speak in individual words, you know, what's
their level of discourse.

The second is, what kind of constructions
are they controlling, can they perform conpl ex
sentences, or only -- can they form questions, can
t hey form negatives, okay.

And third is the one you're all famliar
with which is vocabul ary, you know, vocabulary. So we
| ook at those three, and then we | ook across.

And so for each level, it's going to |ook
different. So for entering, they can only put a few
wor ds toget her maybe a very sinple sentence, and as
far as constructions, they're not really going to put
guestion word order correctly. They m ght say go now,
or sonething, they wouldn't want to know to say, do

you want to go now, a sentence |like that.

Q So that would be the entering level, the
| owest .
A Entering level. And vocabul ary woul d be no

academ c vocabul ary, just very general, basic
I nt er personal vocabul ary.
Q Okay.

A. Maybe a couple of general terns |ike math,
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they m ght say math, you know.

Q And what woul d be the | evel above that?

A. The | evel above that is energent.

Q And is that level 2 of English learning --

A. That's | evel 2, yeah, they're nunbered,
number ed.

Q Okay.

A. Yeah.

Q And what woul d you expect energent, what
woul d t hat nean, what does that nean, what woul d that
| evel of student be able to nean?

A. Emergent, they can put a sentence together,
maybe a coupl e of sentences but not very conplex. And
they may be able to form questions, but you know, with
a very conplicated instructions, but they can still
put sentences together.

They woul dn't be able to use -- if they --
sonetimes they sound rude at the enmergent |evel
because they're really trying to say sonething but it
conmes out wong, like give ne that pencil instead of
woul d you pl ease give ne that pencil because they
don't have that kind of softening |anguage. They're
not there yet. So sonetinmes they cone off as rude.

And then next, they're starting to get sone

of that academ c vocabulary, building that in a little
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bit, but very, very little. And -- but they have a
| ot nore basic | anguage than the entering.

Q So that's entering level 1 and then we have
| evel 2 is energent.

A Yeah.

Q And above that what are the |levels, you can
just name what they are, you don't have to explain
t hose.

A. Devel opi ng, expandi ng, bridging and
r eachi ng.

Q Okay. So those are the |evels of English
proficiency that we | ook at.

A. Uh- huh.

Q And woul d students be eval uated when they're
first comng to a school to determ ne what | evel
English | earner they are?

A. Yes. WEDA has an access pl acenent test, the
WAPT.

Q So the students in this particular case
woul d have taken that placenent test, to determ ne
what | evel of English |earner they were.

A. Yes, absol utely.

Q Ckay. And what do level 1 entering students
need in general ?

A. What do they --
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Q What type of programm ng woul d you
anticipate for a level 17?
A. Okay. A level 1 needs two to three hours of
direct ESL instruction.
Q Two to three hours.
A. Well, there's a range.
Q Uh- huh. Could you turn to Exhibit tab 37
that's in day 1? It's the ESL matri x.
THE COURT: |'m sorry, Counselor, that
was tab?
MS. MCI NERNEY: That was tab 37.
THE COURT: Thank you.
MS. MCINERNEY: | think | m ght have
said the wong one.
BY MS. MClI NERNEY:
Q And if you could turn to the | ast page of

this. First, could you identify this docunent, Dr.

Mar shal | ?
A. Wi t .
Q It says ESL instructional services matriXx.

MS. MCI NERNEY: Your Honor, my |
approach the w tness?

THE COURT: Certainly, Counselor.

THE W TNESS: Yeah, | just want to make

sure |I'm | ooking at what you want nme to look at. This
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one?

MS. MCI NERNEY:  Yes.

THE W TNESS: The | ast page of it. GCot
i t, thank you.
BY MS. MCI NERNEY:

Q And if you could direct your attention to
t he | ast page of the docunent.

A. Uh- huh.

Q Now, you were just tal king about ESL
instruction and this is a docunent -- well, how did
you cone to see this docunent by the way, Dr.

Mar shal | ?

A. It was provided to ne as part of the ESL
i nstructional service matrix group of pages.

Q Okay. And that identifies varying |evels of
English proficiency, there on the fourth page. And
could you tell us what it says under entering?

A. Two to three hours of ESL instruction per
day and support.

Q And where does that standard cone from the
two to three hours for the entering | evel English
| anguage | ear ner?

A The federal standard and | believe
Pennsyl vani a al so has that standard.

Q And then it appears that beginning |evel
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woul d be less than that; is that right?

A. Yeah, beginning, just for term nol ogy sake,
| had said energent earlier or energing.

Q. Uh- huh.

A. WEDA changed -- everybody al ways changi ng
t erm nol ogy, we have noved from begi nning to energent,
but it's the sanme, it's just two different words.

Q So the anount of ESL direct instruction that
needs to be provided is based in | arge neasure on the
| evel of proficiency of the students; is that right?

A Yes, the hours are based on the |evel of
proficiency, correct.

Q Okay. Thank you. | just wanted to
under st and where that was com ng from

A. Okay.

Q Ckay. So you've tal ked about ESL
i nstruction and for entering | evel students, what do
t hose students need in terns of the instructiona
nodel that m ght be used for the entering |evel
student, and can you explain the different
I nstructional nodel s?

A. Okay. The nodel that is needed for entering
| evel students is a sheltered instruction nodel.

Q And what are the conponents of a sheltered

i nstructi on nodel ?
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A. Well, |I'm speaki ng now of the content areas.
We' ve tal ked about the direct instruction. GCkay?

Q Ckay. Thanks for that, yeah, that's very
hel pful .

A. So the sheltering -- what the sheltering
nodel does is it gives theminstruction in the content
areas separately, each content area but --

Q. Uh- huh.

A. -- the content and the nethodol ogy is
adapted by a teacher who knows how to teach | anguage
as well as content.

So it's not just a content teacher teaching
alittle slower or sonmething like that. It's got to
be | anguage instruction also. And you know I
mentioned regurgitation, in other words, the teacher
was teaching | anguage as well as teaching the concept,

they go together, it's integration.

Q Usi ng sonme ki nd of accommodation that --
A. Yes.
Q -- woul d ensure that the student is

accessing that.

A Yes.

Q Ckay. Why don't we go to Exhibit 8 in day 1
which is School District of Lancaster services for

English | anguage | earners? Because | think that this
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will be very helpful in elucidating what these vari ous
I nstructional nodels are.

A Yes, I'mfamliar with this docunent.

Q Can you start by reading --

MS. MCI NERNEY: May | approach the
W t ness?

THE COURT: Certainly, Counselor.

MS. MCI NERNEY: Thank you.

MS. O DONNELL: Your Honor, we don't
have an Exhibit 8 for their binder. My we have a
copy?

THE COURT: It is titled School
District of Lancaster services for English | anguage
| ear ners.

MR. ROTHSCHI LD: | can --

M5. O DONNELL: We actually may have a
copy in our own binder, if it's the sane one.

THE COURT: |Is that issue resolved?

M5. MCI NERNEY: We're going to resolve
I t, thank you.

THE COURT: Certainly, Counselor. And
| note it's 12:31. | was a Navy judge, when we
presided over mlitary court martials, the Marines
never wanted to stop, they just wanted to keep going

and wanted to go all night long and et cetera, and |I'm
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very inmpressed with the endurance of everyone here,
but you've been sitting for quite sone tinme, would you
| i ke to break for lunch, would you |like to conplete
your direct testinony?

MS. MCINERNEY: | wouldn't be able to

conplete the direct testinony before lunch or we'll

all die.

THE COURT: |Is this an appropriate tine
to break?

MS. MCI NERNEY: This would be fine,
Judge.

THE COURT: All right. 1It's 12:31, why
don't we break for an hour, and we'll come back at

1: 30 and resunme with direct testinony.

M5. MCI NERNEY: Thank you, Your Honor.

THE CLERK: All rise.

(Recessed at 12:28 p.m; reconvened at 1:32 p.m)

THE CLERK: All rise.

(Call to Court)

THE COURT: You may be seated. Thank
you. The Court is called to order. All parties
previously present are once again present. The
wtness is on the witness stand. Counselor, you nmay
continue with your direct exam nation.

MS. MCI NERNEY: Thank you very nuch,
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Your Honor.
BY MS. MClI NERNEY:

Q Dr. Marshall, so you were expl aining that
there are various types of English instruction nodels.
And we were | ooking at Exhibit 8, and have you seen
t hi s docunent before?

A. Yes, | have.

Q And in what context?

A. It was one of the docunents provided by the
school district of Lancaster.

Q And did you rely on this docunent?

A. Yes, | did.

Q And could you tell us looking at the first
page, it references an international school |ocated at
McCaskey.

A. Yes.

Q And coul d you read that paragraph that
di scusses the international school? Just read the
par agraph al oud.

Q The international school |ocated at MCaskey
East for grades nine to 12 provides intensive ESL
support and content based ESL instruction in a one
year program primarily for entering students. This
uni que, small, learning comunity introduces new

cultural values and beliefs while respecting the
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cultural diversity brought by the students. Students
participate in ESL, sheltered instruction in science,
sheltered instruction in math, sheltered instruction
I n social studies and enrichnent subject. Students
devel op a beginning | evel of English proficiency and
prepare to enter another small |earning community of
their choice, based on their personal interest. Key
features of the international school include, close
communi cation with famlies, access to appropriate
transl ation services, and assistance in connecting to
community resources. Eligibility for this programis
determ ned through screeni ng conducted at the
enrol |l ment center in collaboration with the
facilitator of the international school.

Q And Dr. Marshall, the international school
as is described in that paragraph, is that an exanple
of a certain type of |anguage instruction?

A. Yes, it is.

Q And what is that instruction nodel ?

A. Well, this confornms exactly to what is
normally referred to as newconer prograns.

Q And what is that?

A. A newconer programis a special school
within a school type of thing, exactly as described

here. |In fact, even the features are exactly as
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descri bed here for entering students for their first
year giving themintensive English and content

material from day one, but with | anguage incorporated
into the content. And also the idea of having it be a
smal | group of students that work together as a

| earning conmmunity is in there too, and all the other

features, yeah

Q And this, as you' ve described it, a newconer
program
A. Yeah.

Q Who is it primarily intended for?

A. It's intended for English |earners,
I mm grants, refugees of whatever age at the secondary
| evel . And so they even have them for el enentary,
but, you know, this is obviously a high school one.
So it would be for any age student who is arriving and
is at the entering |l evel of English.

Sonetinmes it could include soneone at the
energent | evel, depending upon if they have gaps in
their schooling or low literacy and they need newconer
al so.

Q And what particular features of the program
are beneficial for newconers?
A. Well, the cultural piece is so inportant,

because you know, culture shock, so newconers need
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that. |In fact, all newconers need that. And newconer
progranms have a very strong enphasis on the culture.
They al so have a strong enphasis on getting them used
to school here, which | nmentioned earlier is very

i mportant. How do we do school in this country? They
have to |l earn that and understand that. And of

course, the major is |language. They need | arge doses
of English | anguage.

Q And in what way is this particular program
as it's described, addressing that need?

A. Well, it says intensive ESL support, so the
word intensive says to ne that they're really serious
about providing English | anguage instruction.

Q And there's a reference here to sheltered
I nstruction science and then sheltered instruction
mat h.

A. Yes.

Q What does that nean? What are the features
of sheltered instruction?

A. So what's interesting about sheltering
instruction is that it's not just a matter of, you
know, |ike hand gestures and picture like | said
before, but you really need to know |inguistics. You
need to know English grammar, because you have to

provide a version of English that is understandable
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and yet still teach the content concepts.

So you have to be able to teach high school
cognitive devel opnent | evel concepts, but with very
| ow | evel English and it takes skill to do that. It's
very difficult. Not to dunb down the content, but not
to nmake the | anguage i naccessible, so that's what
sheltered instruction is. And it's 50 percent
| anguage, 50 percent content, because they need both

at the newconer | evel.

Q And is there any particular feature to the
program regarding -- you said small cohorts of
chi |l dren.

A Yes.

Q What does it nean in terns of sheltered

I nstruction with regard to the students in that
classroon? Wuld you inmagine that it would be a range
of English | anguage | earners together that are
educat ed toget her or no?

A. Well, ideally a newconer program they're
going to be entering |level students.

Q So all the students in that classroom in
the content classes would be entering level in this
particul ar description?

A. If it's a newconer program yes. There's

al so sheltered instruction for higher |evel students.
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They get it also, but we're tal king about this
I nternational school, which is a one year program

Q So what are the features? |If you could turn
to the second page where it says "service delivery
nodel s,” now, it nentions sheltered instruction and ny
understanding is that the international school is one
exanpl e of a sheltered instruction program
particularly targeted to newy arrived students?

A. Yes.

Q Okay. So can you tell nme what the features
are of sort of the sheltered instruction progranf?

VWhat happens that's different in a content class with
regard to providing sheltered instruction? Are
students grouped ny | anguage proficiency |evel?

A. Well, the idea is that you can
differentiate. | nmean, every individual is a
different level, so even entering there is a range.

Q Ri ght .

A. Right? So | think it was referred to
earlier, differentiating instruction. So in sheltered
I nstruction, you're still differentiating in terns of
student's | anguage, background, and also in terns of
their content background, because sone of themwl|
have had nore schooling than others. And so there's a

| ot of differentiation going on in a sheltered cl ass.
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Q In the international school, though, you
have students who are all grouped by level, they're

all entering |evel students; is that correct?

A Uh- huh.

Q So they're in ESL |'msorry --

A. Uh- huh.

Q -- and they're also in their subject courses
A. Ri ght .

Q -- as a group and it's only entering |levels?

A Yes. And what | particularly |Iiked about
this nodel is that they are -- it's a cohort nodel,
whi ch means they forma learning comunity and they
stay with each other during the day and they forma
community of | earners.

Q And what is the benefit of that feature?

A. Well, a big benefit has to do with their
t eachers, because the teachers share the students and
t hey can conpare notes and col | aborate, which is
really inmportant, because you want to teach
thematically when you do this, so if you' re working on
estimating or sonething, in every subject area, you
need to estimte.

So if everyone in all the different subject

areas are working on the concept of estimating, then
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that helps to coordinate the curriculum And if they
all have the sanme classes and they nobve together and
they have their ESL intensive tine together also, it
really hel ps them nove nore quickly because of their
coordi nati on.

Q So the coordination you're sayi ng between

t he content teacher and the ESL instructor?

A. And all the content teachers, because they -
- it's a --

Q Al'l of the content teachers.

A -- cohort nodel.

Q Okay. And does that enable these students
to access the curriculumnore readily?

A. Yes, absol utely.

Q Then the next nodel they tal k about
structured English immersion. Wat is that particular
I nstruction nodel ?

A. Well, as you see fromthe -- three words
here, okay. So we're going to start wth enersion.

So in the imersion nodel, the idea fromthe word
I mmersion is that they are being put into classes that
are not ESL student cl asses.

They're ESL students, but they're being put
I n classes, which are not ESL versions of math or

sci ence or social studies. They' re what we cal
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mai nstream cl asses for regular students. So they're
bei ng i mrer sed.

Q So does that nmean that they would be with
nati ve speakers --

A. Exactly.

Q -- in their subject classes, in their
content courses?

A. That's what imersion is, yes.

Q So that's different than sheltered, because
in the sheltered nodel, you're with English | anguage
| earners that may be particularly of your level or a
closer level in terns of |anguage proficiency. |Is
that correct?

A. Yes. It's correct with one exception is
t hat at upper |evels, sone prograns there is
sheltering by very highly skilled teachers for higher
| evel (indiscernible). And there m ght be native
speakers in there, because you kind of want them at
that point to be able to switch over.

Q. Sure.

A And | think that | recall that that is done
there, but we're only tal king about the |ower |evels.

Q Right. So in the structured English
| mrer sion cl asses, you would anticipate that there

woul d be a whol e range of students, including native
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speakers in a --
A. A conplete range, it could be anybody in
t here.

MS. O DONNELL: Your Honor, |'m going
to object to the | eading nature of counsel's
guestions. This is her expert. She can certainly ask
the questions directly and get the information from
t he expert that way.

THE COURT: |'ll sustain that
obj ecti on.

M5. O DONNELL: Thank you.

BY MS. MCI NERNEY:
Q Coul d you explain what pull out ESL is?

A. | just -- okay.

Q Yes, go ahead. Did you have anot her
conment ?

A Well, | was going to explain the structured

Engl i sh i mrersion

Q Ckay. Go ahead.

A. Yeah. So in structured English imrersion
the structure is inportant al so, because --

Q I n what way?

A. Because it's not only -- if it were only
what | just said, that would be subnersion, not

| mrersion. Subnersion is you just put themin there
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and good luck. Ckay. But structured English
| mer sion neans that you are, in sone way,
accommodati ng the needs of those who are not native
speakers of English. So that's why we say structured
Engl i sh i mrersion

So there would be various ways that you

woul d adjust instruction in a structured English

| mrer si on.

Q And what woul d those ways be? How would you
do that?

A. Well, there are three different ways. It
could be -- well one way is that obviously the teacher
woul d be dually certified, that would be one way. |If

the teacher is dually certified, the teacher woul d
have had training to adjust their teaching to ELLS or
you coul d have sone ESL trained person push in or you
coul d have an ESL trained person pull sonme students
out if they're really not getting it. | just wanted
to nmention the various ways. There's not one way.
Al'l of these progranms have many different ways to
I mpl ement it.

Q And coul d you explain what you nmean by pul
out, what is pull out?

A. Al right. Well, pull out is taking a group

of students out of another class that's on their
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schedul e for the day and you take them out and the ESL
teacher works with them separately. |In sone prograns,
usually that's elenentary, it's just straight ESL
direct instructions ESL and they pull them out.

You can al so pull them out of content
cl asses and work with them --

Q How does that work?

A. You cone, say at the beginning of the
period, and you bring them out and you work with them
on the content that the mminstreamteacher is doing,
but you do it by an ESL trained teacher and then you
bring them back to cl ass.

Q And is that ESL teacher teaching them what
was in the content class?

A Well, it's alittle bit difficult in this
situation. First of all, there has to be
communi cati on between the ESL teacher and the content
teacher. Usually | recommend that the ESL teacher
have the material ahead of tinme, know what's going to
be taught and really do some pre-teaching as part of
the pull out, not just renmediation teaching of, oh,
you're not getting it, I'mgoing to help you.

So that's a really inportant part of pull out.
And the other is you can't -- you're not

going to be covering every single thing that the class
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woul d have covered during that sane period, because
you're nodifying it, you're kind of slowing it down to
their pace, otherwi se they would be in there. So as
far as curriculumcoverage, it won't quite be the
sane, but the essence -- the idea is to get the
essence of it, the main ideas.

Q And what is push in?

A Push in. Well, push in is having an ESL
teacher conme into a content class and assist the
English learners while the | esson is going on. So
sonetinmes you will have the ESL students at a
particular table or section of the roomand the ESL
teacher m ght be working with themeither while the
| esson is going on or if there's group work, would
visit that particular group. And that teacher needs
to know what it is that the goals of the I esson are
and again, we're tal king about very close coordination
and coll aboration. Also this has to be -- it's not
supposed to be -- howcan | say this? It needs to be

formal i zed. So --

Q What do you nean by formalized?
A. So well if it's push in, then that's the
nodel . In other words, the teacher will push into the

class on a regular basis and each day when they have

sci ence cl ass, they know that their ESL teacher w ||
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be pushing in to work with them

Q And woul d the ESL teacher stay for the tine
period of the class? Wuld they be there?

A Well, that depends on staffing, ideally.

Q And what about, you nentioned pull out,
woul d you anticipate that in pull out there would al so
be formalized?

A Oh, yes simlarly. Simlarly if those
students are pulled out, they're supposed to expect,
yes | know that | get pulled out of science and that's
the way | get nmy science.

Q And the other two nodels that are nentioned
here, one is content based ESL, are you famliar with
t hat ?

A Yes. Content based ESL is different from
sheltered instructions. This is kind of a fine
di stinction, but content based ESL can be taught by an
ESL teacher who isn't necessarily certified in the
subj ect area, but they know enough about the
curriculumin that area to kind of prepare and build
and get the students ready for when they're really
going to study grade |level content in that area. So
the focus is nore -- if you were doing percentages,
It's nore |Iike | anguage that's involving a | ot of

content to help them get ready. \Whereas sheltered,
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it's content instruction and the | anguage is com ng
into it. It's sort of an enphasis difference and it
does have to do with staffing and qualifications also.

Q And the | ast nodel that's nentioned here is
bi lingual, what would that be?

A. There are many, many nodel s of bilingual
education. Here we have only one of them nentioned,
so you wish ne to address only --

Q No, that's okay.

A. Oh.

Q | just wanted to acknow edge that that was

anot her option.

A. Okay, well in general. In general,
bi | i ngual education nmeans that -- not the English
| anguage piece -- but that the content areas are

taught either in tw | anguages at the sane tine with
one teacher or it could be separated. They could be
doi ng one | anguage one day and the other |anguage the
ot her day. There are a |ot of different ways, but you
are |l earning content through your first |anguage, in
addition to learning English. That's basically the
bi | i ngual .

Q So turning to the Phoeni x program You had
an opportunity to talk to students; is that correct?

A. Yes, | did.
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Q Coul d you tell us your understanding of the
nodel at Phoeni x based on your interviews and based on
your review of the docunentation provided by the
school district?

A. Al right. M understanding -- is this also
docunments or just the interviews?

Q It's all of it.

A Okay. Because |I first saw the docunent, the
matri x that we're |ooking at.

Q Yes. You know what, maybe it would be
hel pful to go to the next page, which is LSD 267 --

A. Yes.

Q -- of that exhibit, and that lists all of
the schools in the school district.

A. Yes.

Q And under M Caskey campus --

A. Yes.

Q -- it nentions sheltered instruction,
correct?

A. Yes.

Q Okay.

A. Okay.

Q And then it nentions structured English

| mrersi on and pull out ESL at the Canel ot schools.

A Exactly, yes. So ny understanding fromthis
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docunment and what | expected to learn fromthe
students when | interviewed them was that they were
receiving structured English imersion and pull out
ESL.

Q And what woul d that be?

A. As | have just described those two nodel s,
okay. But when | spoke to the students, in fact, they
explained to ne that they were in classes with native
speakers of English, but that there were not
accommodat i ons bei ng made and they did not have ESL
teachers pushing into their class. So that it was --
It sounded nore |ike subnersion than imersion to ne,
because | didn't see that ESL support piece that is
supposed to be part of an imrersion nodel. Ckay.

Q Goi ng back you nentioned that in the

structure -- in the sheltered, that the --
A. Yeah.
Q -- students woul d be grouped by English

| anguage proficiency.

A. Ri ght .

Q For exanple in the international school it's
all entering |evel --

A. Ri ght .

Q -- students. And in the structured English

I mrer si on, would you anticipate that English | anguage
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| earners woul d be grouped together? Wuld there be,

for exanple -- would there be entering | evel students
and al so energent, a developing -- is there a whole
range?

A. Well, entering | evel students should not be

conbined with the other |evels where possible, but in
an i mrersion nodel, you've already got native
speakers. So these students were mxed in with al

| evel s of ESL, including in addition, native speakers
of English, so |level was not an issue. They were all
different levels in there.

Q And in what way does that inpact their
ability to access content?

A. Well, there's differentiated and there's
differentiated. So if you're going to try and have
newconers with very little English and we net many of
them yesterday, mxed in with fluid English speakers,
the result -- what happens, even if you' re good at
differentiating, what happens is that it becones
overwhel mng for the lower level ELLs and it retards
the progress of the people who are native speakers if
accommodati ons are being nmade.

If no accommpdati ons are being nade, then it
doesn't really affect the native speakers, but if

soneone is trying to acconmmodate then the native
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speakers get pulled back. It's just -- it's not, it's
too nuch of a spread for true well construction
| essons even with differentiation.

Q And in order to neet the needs of an
entering | evel student, would your ESL instruction be
with a range of students or would it just be with the
entering | evel students?

A Well, again if we return to SLIFE (ph),
which is think is really inportant here, | have to
stress that, because it's not just a matter of |evels.
SLIFE is not a level. |It's a type of student. And
SLI FE who are new to the country do not bel ong even
with regular, quote, unquote, regular |evel one
student. So even if they test in |level one, they
shoul d not be m xed with regular |evel one student,
because they're SLIFE. So to have SLIFE in a
structured i mersion programis definitely not
appropriate. | don't know if that's relevant here to
say that, but | just thought | needed to nake that
poi nt .

Q So if we could look at Exhibit tab 79,
that's in day two. And it is entitled ESL, | think
I nstructional service matri X.

A. Bear with ne. All right, nunber please?

Q This would be LSD 445.
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A. No, | nean, -- okay.

Q. 79, I'msorry.

A Got it.

Q And there is a |ist of students there.

There are three exhibits. What does this tell you
about the programthat's going on at MCaskey?

A. It tells me sonething very positive is
happeni ng at M Caskey.

Q And what is that?

A. | see here -- | see here, on the left
colum, there -- you' re | ooking right

THE COURT: Ninety-eight mnutes daily

THE WTNESS: -- all right, | just want
to make sure. Okay. So on the left there's a colum
t hat says, "Entering limted formal schooling.” And
if you recall, | said there are many ways to refer to
SLIFE. Limted formal schooling is a synonym for
SLIFE, different people use different ternmns.

This tells ne that this -- yeah, that
McCaskey identifies this population and creates a
section for themthat is just for that group.

Q So all of these students would be entering
| evel and they're grouped together in a small group in

t hat nodel ?
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A. Yes. It |looks to be two groups, which
because al phabetically we start again. So these are
two groups, which neans it |ooks |ike they would be
two rosters, which is nice because then you have snal |
group instruction. This is excellent.

Q Okay. Thank you. Now, you had nentioned
the pull out nodel and that is sonething that was
I dentified as being a program at Phoeni x.

A. Ri ght .

Q Now, is that a good nodel for SLIFE students
who are SLIFE?

A. No. SLIFE need an entire day of instruction
that's tailored to them They need their |anguage
class, they need their content classes and there's no
reason to be pulling them out of sonething, because
what they're in should be appropriate for them It's
-- there's no need for it.

The only tinme that you would use -- and j ust
to be, you know, fully answering, there are what we
call low incidents districts. Renenber | said 20
percent of ELLs are SLIFE. Not in every district.
Sonme districts have maybe one SLIFE and |'ve seen
districts where they pull out that SLIFE because they
can't be in the regular ESL class. So that's the only

way | would see it would be a | egitimte approach.
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Q Okay. So in your opinion, what is this
I nstructional nodel that's described happeni ng at
McCaskey appropriate for SLIFE -- students who are
SLI FE?

A As far as | can tell, based on the docunents
that |'ve been given and the students that |
I nterviewed and tal ked with, yes.

Q And at Phoeni x, do they break down this sub
group or this -- the group are not together in their
content classes, do you know about in their ESL
cl asses are they grouped together at the entering
| evel ?

A. No, it did not -- | did not have any
docunent that showed ne that there was a section for
limted formally school ed students.

Q Which clearly exists at McCaskey?

A. Yes.

Q Okay. And so the two inportant features of
t he nodel are grouping the students together and then
providing that sheltered instruction in the content
areas?

A. And the strong literacy conponent in the ESL
bl ock.

Q I n your opinion, how would these students in

this particul ar case benefit frombeing in the
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McCaskey progranf

A. Students in -- case neani ng?

Q Thi s case.

A Okay. Okay. Oh this would --

Q Woul d they benefit? First, would they
benefit?

A. This is so clearly -- this is very clearly
to ne where these students needed to have been pl aced,
now that | see it exists, this is where they would be.

Q And why is that? Wiy would this be
beneficial ?

A. Wel |, because as | said, SLIFE is a type of
student. It's not just about |earning English and
| earni ng content. They are a particular type of
student getting used to school and the way we do
school in this country. And a lot of other ELLs don't
need that. So for themto all be together, regardl ess
of their age, they're SLIFE, okay, and they belong in
a programthat's designed specifically for them

And the idea that there was no such program
for them at the other school neans that yes, they
woul d benefit by being in this tailored program

Q And woul d that be true for an ol der student
| i ke Al enbe? Wbould he benefit fromthis?

A Vell, my | talk briefly about hinf
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Q Absol ut el y.
A. Ckay, so he's --

M5. O DONNELL: [I'mgoing to object to
the w tness' --

THE COURT: There's an objection.
Excuse ne.

M5. O DONNELL: [I'mgoing to object to
the witness' question to counsel and the fact that
she's asked to deliver a narrative answer. | believe
t hat proper question would have been a direct question
and an answer fromthe wtness.

THE COURT: And that is not an ill-
advi sed objection, however what the w tness is about
to say I'maquite certain is going to be extrenely
hel pful to the Court in understanding, in this case at
| east with respect to one student, exactly how this
all conmes into play, so I'mgoing to overrul e that
obj ection and allow her to testify in a narrative
manner .

THE W TNESS: What did you want ne

THE COURT: That nmeans you nmay say what
you want to say about that young man.
MS. MCI NERNEY: You can answer the

guesti on.
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THE W TNESS: THE COURT: Ckay.

Al embe, as | understand it was 20. He had one nobre
year before he would be 21, which is -- that's it,
gane over. So what | would have done with soneone
like himis | would have said, okay we have the

i nternational school. Let's put you there for one
year. That's the best use of your tine.

We have -- you have the right, because
you're not 21, and we have a programfor limted
formally school ed students that's a one year program
that will give you a window into math, science, soci al
studi es, and intensive English in bringing up your
literacy. It would be a wonderful way for you to
spend that year and you're entitled to it. And so
that's the way I would have handl ed that particul ar
si tuati on.

MS. O DONNELL: Your Honor, |'m going
to object to the |Iegal conclusion drawn by the
W t ness.

THE W TNESS: On.

MS. O DONNELL: Whether or not a child
is entitled to an education the way she's testified is
subject to the Court's discretion. For exanple, under
section 13-1301, a student is entitled to an education

up to the age of 21 if they're special education.

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 168

This witness is suggesting that she understands
Pennsyl vani a | aw, where she has adm tted on
qual i fications she has no expertise.

THE COURT: | assune you are assum ng
t hat Pennsyl vania | aw provi des that every child being
a resident of any school district between the ages of
6 and 21 may attend public schools of the district,
subject to the provisions of this Act?

THE WTNESS: That's what | neant.

THE COURT: So | think she's just
assumng -- |'mnot going to draw fromthat, that that
Is what the law is, but | understand what she's
saying. She's operating under a presunption that the
| aw says what it says, which is up until the age of 21
and then until the end of that school term you're
entitled to free public schooling. But if the lawis
different fromthe statute that | have before ne, |
absolutely will hear on that issue.

Counsel, you may proceed.

MS. MCI NERNEY: Thank you, Your Honor.
BY MS. MCI NERNEY:

Q And by the way, Dr. Marshall, did you review
any laws in preparation for assessing this? D d you
| ook at any guidelines fromthe State of Pennsyl vani a?

A. Yes.
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Q Okay.

A. Yes, that students are entitled to public
education until the age of 21 in the state of
Pennsyl vani a.

Q Okay. That's -- okay. Thank you. And
could you turn to Exhibit 25? That would be in day
one. And | just want to confirmthat this is another
docunment that you reviewed in assessing the program at
Phoeni x and it is an abstract school district of
Lancaster Refugee Student Initiative.

A. | have binder -- | have the right binder.
Can you tell me --

MS. MCI NERNEY: Can | approach the
W t ness?

THE COURT: Certainly.

THE W TNESS: Just tell nme what nunber
tab it is now.

MS. MCI NERNEY:  25.

THE W TNESS: 25, okay.
BY MS. MCI NERNEY:

Q And do you recogni ze this docunent?

A. Oh, yes. Yes | do, yes.

Q What is it?

A. Well, this was a grant proposal for refugee

student initiative grant.
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Q And was there anything in this proposa
relating to the McCaskey International School that
you --

A. Yes. Yes, actually that was the first tine
| | earned about it was when | read this, yeah.

Q And did that description of the program
align with the other docunents that you received that
descri bed the international school at MCaskey?

A. Yes, it appeared to, yes.

Q That's all | have on that docunent.
A Okay.
Q Okay. |Is there any research that supports

sone of the statenments that you have made with regard
to what SLIFE would benefit fromin terms of being in
a sheltered instruction nodel? |s there any research
t hat supports that?

A Yes, the research --

Q And what is that research?

A. Yeah. Well, Short (ph) and Boyson (ph) are
wel I known for tal king about this population within
t he newconer popul ation, the under school ed --
everybody uses slightly different terns, but under
school ed i mm grants who need to have a different
approach and be in a different program from ot her

newconers. And they even tal k about the other
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| earners and issues that they face because they have a
shorter tinme to graduate. That's in the literature as
wel | .

Q And what does it say would be beneficial for
t hese students?

A. Well, what it explains -- and |'mjust
referencing them but this is throughout the
literature, is that the best approach is to lay the
foundation slowy because once they have that
foundation, then they can join the other English
| earners and then they can progress. And many of them
can progress at the sane pace as the other |earners,
if they' re given the proper foundation, even though
they were SLIFE originally, but they really need that
year |long start on their own and then they can
achieve. And in fact, there is a school in Boston. |
visited the school and it was just highlighted in
research. It was a Carnegi e foundation out of
Stanford, identifying six high schools that had done
the best job. It says schools we can learn from Six
school s that had done the best job on neasures of
success for English |earners, getting them graduated
meani ngfully with scores on a standardi zed test and
such.

And one of those schools was the newconer
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acadeny. |It's the Boston International School and
Newconmer Acadeny, BINCA they call it, and in their
graduation class, | believe it was 2014, full 20
percent of the students were SLIFE, had been, they
weren't SLIFE when they graduated, but when they were
admtted they were SLIFE. And so they can graduate
and they can do well.

Q And | ooki ng at the Phoeni x program nodel,
what woul d you say are the features of it that are not
supportive of SLIFE, that are not supporting their
ability to gain an educati on?

A. Well, first and forenost, they' re not
getting enough | anguage, because they need nore direct
instruction in English, that's the nunber one. The
other is that | feel like in a way -- | nean, | feel
| i ke, that when they're in their content classes with
native speakers, and they're not -- as we heard in the
testi nony yesterday, they're not understanding what's
happening, they're really not progressing, they're not
noving forward and it's an accel erated nodel, but in a
way it's hol ding them back.

Q And in what way is it holding them back?

A. Because they're not actually |earning the
material. And so if they had been in MCaskey where

they were getting conprehensible material, materi al
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t hat they understood, then they would be noving

forward and | earning the content. See, | think the
key here --

Q. Yes.

A. Not - -

(Request ed proceedi ngs concluded at 2:09:30 p. m)
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CERTI FI CATI ONS

I, Sheila G Ons, certify that the
foregoing is a correct transcript fromthe official
el ectroni c sound recording of the proceedings in the

above-entitled matter.

SHEI LA ORMS, APPROVED TRANSCRI PTI ONI ST

|, Melissa Looney, certify that the foregoing
transcript is a true and accurate record of the

proceedi ngs.

Mel i ssa Looney

AAERT Certified Electronic Transcri ber CET-607

Dat ed: August 19, 2016
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