COMMONWEALTH OF PENNSYLVANIA)
)
Vs, )CR-0000209-2014
)
JOSHUAA SHANE BRUBAKER )

Original

PRELIMINARY HEARING

REPRODUCTION OF THIS TRANSCRIPT IS PROHIBITED

WITHOUT THE AUTHORIZATION OF THE CERTIFIED AGENCY.

DATE: June 3, 2014
TIME: 2:38 psm: = 357 pam;
PLACE: District Magistrate

Steven D. Jackson
5929 California Avenue
Altoona, Pennsylvania

REPORTER: Susanna C. Englert
CSR 1951

ASAP COURT REPORTING
Registered Professional Reporters
167 South McKean Street
Kittanning, Pennsylvania 16201
(724) 543-4996 - (814) 472-8009
FAX: (724) 543-5054 - (814) 472-8950
e-mail: asapi10@windstream.net

www.asap-buckler.com

BUCKLER & ASSOCIATES
- AND -
ASAP COURT REPORTING




1 APPEARANCES:

2

3 Appearing on behalf of the Commonwealth:
4 RICHARD A. CONSIGLIO, DISTRICT ATTORNEY
5 Blair County District Attorney's Office
6 423 Allegheny Street

7 Suite 421

8 Hollidaysburg, Pennsylvania 16648
9

10 Appearing on behalf of the Defendant:

11 ANDREW J. SHUBIN, ESQUIRE

12 - AND -

13 SEAN McGRAW, ESQUIRE

14 Law Offices of Andrew J. Shubin

15 333 South Allen Street

16 State College, Pennsylvania 16801
17

18

19

20

21

22

23

24

25

BUCKLER & ASSOCIATES
- AND -
ASAP COURT REPORTING



oo O A W

~J

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

I NDEX
WITNESSES
COMMONWEALTH
TONETTA McFADDEN

Direct Examination by Mr. Consiglio

Cross Examination by Mr. McGraw

ASSISTANT CHIEF LEO JOHN BERG, III

Direct Examination by Mr. Consiglio

Cross Examination by Mr. Shubin

Redirect Examination by Mr. Consiglio

Recross Examination by Mr. Shubin

DEFENDANT
JOSHUAA SHANE BRUBAKER
Direct Examination By Mr. McGraw

Cross Examination By Mr. Consiglio

CLOSING ARGUMENT
By Mr. Shubin

By Mr. Consiglio

14
23
61
66

69

76
84

BUCKLER & ASSOCIATES
- AND -

ASAP COURT REPORTING




1 I ND E X (CONTINUED)

2 - - -

3 EXHIBTITS

4 COMMONWEALTH DESCRIPTION MARKED

5 No. 1 Photocopy Of photograph 9

6 No. 2 Photocopy of Photograph 9

7 No. 3 Printout 65

8 No. 4 Document Presented to 73
Police Chief By Defendant

1Z (Exhibits retained by the Court.)

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BUCKLER & ASSOCIATES
- AND -

ASAP COURT REPORTING



a A W N

o W o0 N o

PROCEEDTINGS

THE MAGISTERIAL DISTRICT JUSTICE:

This is a police criminal complaint, Commonwealth

of Pennsylvania versus Joshuaa S. Brubaker of

Duncansville. For the record it's CR-209 of '14.
He's charged with one count of Section 2103,
insults to national Commonwealth flag, and one
count of 2102(a)(4), desecration of flag.

Do you need me to read the
complaint, sir?

MR. SHUBIN: No, we waive reading.

THE MAGISTERIAL DISTRICT JUSTICE:
Waive reading of the complaint, okay.

Any motions?

MR. SHUBIN: No, Judge.

THE MAGISTERIAL DISTRICT JUSTICE:
No motions, okay. A11 right.

Want to call your first witness?

MR. CONSIGLIO: Tonetta McFadden,
Your Honor.
111
111
111
111
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6
1 - - -
2 TONETTA McFADDEN,
3 the witness, having been duly sworn, testified on
4 behalf of the Commonwealth as follows:
5 THE MAGISTERIAL DISTRICT JUSTICE:
6 Have a seat and please speak into the microphone.
7 And you have to give me that name again.
8 MR. CONSIGLIO: Tonetta McFadden.
9 THE MAGISTERIAL DISTRICT JUSTICE:
10 Anetta?
11 MR. CONSIGLIO: Tonetta.
12 THE WITNESS: With a "T."
13 THE MAGISTERIAL DISTRICT JUSTICE:
14 Oh, Tonetta. Spell that for me.
15 THE WITNESS: T-O-N-E-T-T-A.
16 THE MAGISTERIAL DISTRICT JUSTICE:
17 And the last name again?
18 THE WITNESS: McFadden. M-C- --
19 THE MAGISTERIAL DISTRICT JUSTICE:
20 I got that. F-A-D-D-A-N?
21 THE WITNESS: E-N.
22 THE MAGISTERIAL DISTRICT JUSTICE:
23 E-N. I'm not doing well.
24 Your witness.
25 111
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DIRECT EXAMINATION

BY MR. CONSIGLIO:
Q. Ms. McFadden, just for the record,

would you state your name again?

A. Tonetta McFadden.
Q. And where do you live, ma'am?
A. On the 01d Sixth Avenue Road,

Hixton, Duncansville.
Q. Okay. Do you know, or at least

aware of a fellow by the name of Joshuaa

Brubaker?
A. No, I --
Q. You're not, okay. Don't even know

him, that's fine.
Do you live anywhere near the

police station in Allegheny Township?

A. I go around there, yes.

Q. And on May the 12th 2014, were you
in that area?

A. Yes, I was.

Q. And at that point in time, how were
you in the area; were you driving, walking? What

were you doing?
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A. I was driving.

Q. Okay. And when you were driving,
did you observe something that disturbed you?

A. Yes, I did. I stopped at the stop
sign and I looked left and right, and I come
around the corner to the right, and I seen a flag
upside down.

Q. Okay.

A. I kind of seen red because I was
mad because I'm an American veteran and I'm an
American Indian. My heritage -- my grandmother,
my mother is full-blooded Indian.

Q. Okay. And what, if anything, did
you do as a result of that?

A. I went home and I called the
Allegheny Township Police, and they told me they
would check 1into it.

Q. And what did you tell them, ma'am?

A. I seen an American flag hanging
upside down. I didn't 1ike it. I'm a veteran.
And it had something written on it, but I wasn't
sure. I thought it said M-I-A.

Q. Okay.

MR. CONSIGLIO: Could I mark these

Commonwealth 1 and 27
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1 (Commonwealth Exhibit No. 1 marked
2 for identification, retained by the Court.)

3 (Commonwealth Exhibit No. 2 marked
4 for identification, retained by the Court.)

5 BY MR. CONSIGLIO:

6 Q. Ma'am, take a l1ook at, well, both
7 of them, No. 1 and No. 2, and just tell me what
8 those pieces of paper are, just the paper, not
9 what's on them.

10 A. It's a dishonor to our flag.

11 Q. No. What are you looking at?

12 A. That's the house that I seen when I
13 came around the corner.

14 Q. Let me make it simple. Are these
15 photographs? Are they copies of photographs?
16 A. Yes.

17 Q. A1l right.

18 A. Okay.

19 Q. From that point on, could you tell
20 me what they show.

21 A. They show the American flag.

22 Q. Okay. And how is it displayed?

23 A. Upside down.

24 Q. And what's displayed on it?

25 A. A-I-M. I put it backwards. Sorry.
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10
Q. That's okay. Now, are they both

the same photograph except at different distances
from the subject?

A. Yes.

Q. Okay. And is this the
photograph -- I'm sorry. 1Is this the flag that
you saw in the manner it was displayed?

A. Yes.

Q. Okay. A11 right. So you called
the police the first time about it?

A. Yes, I did.

Q. And was that the last that you were
involved in, or the police were involved in, to
your knowledge?

A. No, it was not. I called -- I
stopped the next day.

Q. Okay. Well, was that just in the

travels or had you deliberately gone back there

again?
A. It was just in the travels.
Q. Okay.
A. And I just -- I don't know why I

went through that area, but I went through it
again to see that -- see if the flag was removed,

because I was told that an officer would look
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into it.

Q. Okay.

A. So I guess I went back to check,
and there it was. And I seen red again, so I
went into Allegheny Township this time.

Q. Okay. I think you've already
mentioned this, but just for the record, so I
have it on there clearly, how would you describe
it, if you could -- and this is an easy thing --
but how would you describe the level of your

offense at seeing this?

A. From 1 to 10, it was 10.

Q. So you would say serious?

A. Yes.

Q. A11 right. What happened, if you

know, subsequent to that? Were you more involved
in it from there, or did you just let things go
by the way the police took care of it?

A. Well, the second day when I went
in, checked, she said an officer would call me.

Q. Uh-huh.

A. And then a buddy of mine called me
and told me it was in the paper. And then the
following day, Wednesday, Sergeant Berg called me

and told me that they took down the flag. And I
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thanked them.

MR. CONSIGLIO: Okay. That's all.

THE MAGISTERIAL DISTRICT JUSTICE:
Your witness.

MR. McGRAW: If I may, Your Honor.

CROSS EXAMINATION
BY MR. McGRAW:

Q. Ma'am, you testified that you're a
native American in part --

A. Yes.

Q. -- is that right? How are you
aware of your American heritage?

A. My grandmother 1is full-blooded
Cherokee.

Q. You understand that the Native
Americans have had a difficult time throughout
their history --

A. Yes, I do.

Q. -- correct? Al11 right. Are you
aware that A-I-M stands for American Indian
Movement?

A. I did not until I was informed of

that.
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13
Q. Okay. And you know that that is an

organization that's been in existence for

40 years?
A. No, I did not.
Q. Okay. Do you dispute that that's

the case?

A. No.

Q. Now, ma'am, you testified that you
saw red. That means that you were angry,
correct?

A. Yes, I was.

Q. Okay. Can you tell the Judge in a
little more detail why you were angry.

A. Because I'm a veteran, and I seen
that flag. And I was overseas fighting for that
flag with my 1ife.

Q. Okay.

A. And to see that in my own

neighborhood? Huh-uh, it ain't going on.

Q. Okay. You didn't like that?
A. No, I did not.
Q. You didn't 1ike that form of

expression, correct?
A. Correct.

Q. Okay. Thank you.
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14
MR. McGRAW: Nothing further.

THE MAGISTERIAL DISTRICT JUSTICE:
Anything further?

MR. CONSIGLIO: No.

MR. SHUBIN: No.

THE MAGISTERIAL DISTRICT JUSTICE:
You can step down. Thank you.

MR. CONSIGLIO: Officer Berg.

ASSISTANT CHIEF LEO JOHN BERG, III,

the witness, having been duly sworn, testified on
behalf of the Commonwealth as follows:

THE MAGISTERIAL DISTRICT JUSTICE:
Have a seat.

DIRECT EXAMINATION
BY MR. CONSIGLIO:
Q. Officer Berg, state your name for
the record, please.
A. Leo John Berg, III. 1I'm the

assistant chief of the Allegheny Township Police

Department.
Q. How long have you been a member, or
an officer, let's say, of the Altoona -- of the
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15
Allegheny Township Police?

A. Allegheny Township?

Q. Yeah.

A. I've been there, I'm working on
18 years.

Q. Okay. And how Tong have you been

assistant chief?

A. For about a month.

Q. Okay. And what -- let's say now
and before, what would your duties be?

A. Regular patrol duties,
investigating crime, dealing with the public.

Q. In that capacity, do you receive,
let's say a notification of a problem on May

the 12th, 2014, in your area?

A. Yes, I did.
Q. And what was that?
A. I received a -- an individual

stopped at the station, or called the station,
and complained about the flag that was hanging
across the street.

Q. Was that the lady that just
testified?

A. She did.

Q. And did you hear her testimony?
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16
A. I did.

Q. Would there be anything different
that you'd add to her testimony between your
department and her?

A. No.

Q. Okay. Were you -- did you become
aware of the flag at that time, or had you
already been aware of it?

A. I had been aware of it of my own.

Q. Okay. And in connection with your
department, where is this house and this display
of this flag located?

A. Directly across the street from the

Allegheny Township Municipal Building.

Q. And we saw the photograph. Who
took that?

A. I took the photographs.

Q. I'm not going to show them to you

again, but basically, how was the flag defaced?
A. The flag was hanging upside down
with the lTetters A-I-M spray painted in white
across the entire flag.
Q. A11 right, that's what I wanted to
know. The pictures showed A-I-M, but didn't show

what type of material was used to put it on the
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flag.
But you say it was paint, white
paint?
A. It appeared to be paint.
Q. When you got the first call from

Ms. McFadden, what did you do?

A. I did not immediately respond to
that. I -- I chose not to deal with it at that
point. I was hoping that it was just going to be
a temporary issue.

Q. Okay. Then how did you deal with
the second call?

A. Second call, I personally walked --
et me back up. The first call, I walked out and

took photographs of the flag the way it was

presented.
Q. And that's the one shown today?
A. That's the photographs that you

presented today.

Q. Okay. Then what?

A. The following day, when I received
the second complaint, I personally responded over
and attempted to make contact with the resident,
who was later identified as Mr. Brubaker.

Q. Is he in the courtroom today?
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A. He is. He's seated with his

attorneys. He has the black shirt --

Q. Okay.
A. -- and the tattoos on his arm.
Q. And even though you chose to let

the matter go apparently before these calls, how
did you view the situation?

A. I thought it was very offensive. I
thought it was harassment.

Q. Okay. And did you check into
Mrj Brubaker's background in this matter?

A. Yes.

Q. And was that in response to your
discussions with him?

A. Prior to this, I believe it --

MR. SHUBIN: Judge, I'm going to
object, because I'm not sure how -- or I don't
believe that Mr. Brubaker's background would have
any relevance to the Commonwealth's establishment
of the prima facie case.

MR. CONSIGLIO: Your Honor, I'm
simply asking him -- I'm going to ask him, if
permitted, to check into his so-called political

background in response to what Mr. Brubaker told

this officer.
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MR. SHUBIN: If dit's limited to him

checking into his political background, I'm fine.
THE MAGISTERIAL DISTRICT JUSTICE:
Okay. Then continue.
MR. CONSIGLIO: Let's try it this
way. It might be easier.
THE MAGISTERIAL DISTRICT JUSTICE:
Okay.
BY MR. CONSIGLIO:

Q. Did you talk to Mr. Brubaker about
the situation?

A. Yes.

Q. Okay. And what did he tell you as
to why the flag was the way it is and why it was
located where it was?

A. Well, he explained himself that the
country was in distress, that's why the flag was

hanging upside down.

Q. The country was in distress?

A. The country was in distress.

Q. A11 right.

A. And he also identified the flag
as -- the initials on the flag as the American

Indian Movement.

Q. Okay. And in response to that, did

BUCKLER & ASSOCIATES
- AND -
ASAP COURT REPORTING




-—

o © oo N O o hs~A W N

you attempt to determine whether the American
Indian Movement is an organization?

A. Well, at that point, I cautioned
him. I told him that I really wanted to protect
his rights and didn't want to discuss the matter
with him.

Q. Okay. Regardless, did you
eventually check into --

A. I had already seized the flag. I
had already taken the actions that I was going to
take.

Q. Okay, fine. Did you l1ook into the
American Indian Movement --

A. I did.

Q. -- to determine if it was an
organization?

A. There is an organization.

Q. Okay. And in light of what
Mr. Brubaker told you, did you try to determine

whether he was a member?

A. I did.

Q And is he?

A. No, he is not.

Q At any point in time, did you take,

shall we call, criminal action in this matter?

20
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A. I simply filed --
Q. Okay.
A. -- the charges that I believe were

appropriate.

Q. Okay. And there are two charges
filed?

A. That's correct.

Q. Okay. And one, I believe,

indicates that in fact 2202, entitled
"Desecration of the Flag," does in fact make it a
crime to desecrate the flag, does it not?

A It does.

Q. Okay.

A By Pa statute it does.

Q. Okay. And does the statute -- and
I realize this is available to the Magistrate,
but just for the record -- does the statute
indicate that a person is guilty of a third
degree misdemeanor if he exposes to public view
any such marked or defiled flag?

A. It does.

Q. And in your judgment, is this
exactly what that did?

A. That's exactly what this did, why

he was charged with the charge he was charged
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with.

Q. Now, in reading the charge, did you
also read that there are certain exceptions to
that charge?

A. I did.

Q. And did you take note of Exception
No. 4, that there -- the exception is if the
statute -- I'm sorry. The statute does not apply
to any patriotic or political demonstration or
declaration?

A. Yes, but I didn't see this as a

political statement.

Q. Well, that was going to be my next
question. What, in fact, did you see it -- 1I
think you already mentioned -- but what did you

see this as?

A. I saw it as a desecration intended
to harass and annoy is what I saw it as, for not
only the Allegheny Township Police Department,
for one.

Q. Now, in connection with this
matter, you also filed a second charge, insults
to the national -- or Commonwealth flag, No.
2103 --

A. Yes.
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Q. -- of the same code?
A. Yes, I did.
Q. And did you -- you obviously read

that section and made the decision relative
thereto?

A. I did.

Q. Okay. And did you take note that a
person is guilty of a misdemeanor of the second
degree if he injures or in any manner damages,
insults, or destroys the American flag?

A. I did.

Q. Did you take note that there are no
exceptions under that statute, that there are no
exceptions?

A. Clearly there are no exceptions to
that.

MR. CONSIGLIO: That's all I have,
Judge.

CROSS EXAMINATION

BY MR. SHUBIN:
Q. Officer Berg, is that how I should
refer to you as or assistant chief?

A. Assistant chief.
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Q. Assistant Chief Berg, my name is

Andy Shubin. I'm going to ask you a few
questions about your role in this.

As I understand it, the Allegheny
Township Police Department is located directly
across the street from where my client lives. Is
that right?

A. That's correct.

Q. Okay. And it's in the township
municipal building. Is that right? Is the
Police Department in a municipal building?

A. That's correct, yes.

Q. Okay. So the Police Department is
one office in a municipal building?

A. That's correct.

Q. And would that be the center of
town essentially, if there is town?

A. I wouldn't say center of town, but

it's in a busy area of the township.

Q. A high-traffic area?

A. Correct.

Q. High-exposure area?

A. That's correct.

Q. So if somebody wanted to hang a

banner with a message of protest in your
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township, this would be the place to do it

because this is across from the municipal
building and --

A. It would be in plain view.

Q. -- and it's where lots of traffic

is. Is that right?

A. That's correct.

Q. Now, I understand from your direct
that Ms. McFadden -- is it McFadden, Tonetta
McFadden?

A. That's correct.

Q. Okay -- that Ms. McFadden first

called the station on May 12th. 1Is that right?

A. I'm not sure if she called or she
stopped, but nevertheless, we did receive a
complaint specifically from her.

Q. Understood. Did you receive a
complaint from anyone else, or just her?

A. Just her.

Q. Okay. So -- and did you hear from
anyone else?

A. Yes. Other comments were made
about the flag.

Q. And were there comments made to the

extent that, I don't agree with this, but I would

BUCKLER & ASSOCIATES
- AND -

ASAP COURT REPORTING




-—

O ©W 00 N OO OO s~ W N

NN N N N N 2 a  a a @a a o a = o«
A A W N a2 O W 0N OO ,EWwWN -

26
defend his right to do it?

A. Afterwards, not prior to, no.
Q. Afterwards, okay. So when
Ms. McFadden reported it, you had already noticed

this flag, correct?

A. I did. I did, as did others in our
department.
Q. Understood. And you tolerated it.

Is that right?

A. Correct.

Q And even though it was painful --

A. Yes.

Q -- for you to see?

A Absolutely.

Q. You decided to leave it there. 1Is
that right?

A. Yes.

Q. And did you make a decision at that

point, before Ms. McFadden came in, that this was
illegal and you were going to prosecute this
case, or you were going to file --

A. Not at that point. I did some
research. I went back and looked in the crimes
code.

Q. And confirmed that Pennsylvania
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still had the statute?

A. That is correct.

Q. You weren't sure that it did. Is
that right?

A. I wasn't sure -- I knew that the
section was there, but I didn't know the
specifics of the section.

Q. Understood. But do you recall from
way back when, when the Supreme Court issued
rulings back in the '80s and the '90s that
permitted the flag burning, the Johnson case --
do you remember that at that time?

MR. CONSIGLIO: Objection,

Your Honor. They do not apply to this statute.

MR. SHUBIN: Actually, Judge --

THE MAGISTERIAL DISTRICT JUSTICE:
Well, go ahead. We'll hear on it.

MR. SHUBIN: 1It's not only a legal
issue, it's a factual issue. The officer will
testify that he was given copies of those cases
by my client.

MR. CONSIGLIO: The point is,
Judge, this statute is Constitutional. It was
held constitutional in the Bickers case by the

Supreme Court of this Commonwealth, so that this
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unconstitutional movement regarding burning flags

has nothing to do with this statute.

MR. SHUBIN: We disagree with that.
We think --

THE MAGISTERIAL DISTRICT JUSTICE:
I'm sure you do.

MR. SHUBIN: -- the statute is
Constitutionally dubious. I don't think you need
to reach that issue today; however, you do
need -- I believe that you do need to establish
this wasn't expressive conduct, political
conduct. It's a subsection, Subsection (b)(4),
which the District Attorney has already raised.
It's a part of this case. And I believe that
that is important here.

THE MAGISTERIAL DISTRICT JUSTICE:
I'11 1et you proceed.

MR. SHUBIN: Right.

BY MR. SHUBIN:

Q. But did you remember when you went
back to look at the books to see about the
statutes that the Supreme Court had issued,
rulings back in the '80s and '90s about flag
burning, flag desecration?

A. The -- your client did present me
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with case Taw.

Q. He presented that afterward, right?

A. Correct.

Q. Okay. After you had already seized
the flag?

A. That's correct.

Q. I'm just wondering if you knew

about that stuff already, did you remember it?

A. I didn't. 1I'11 be honest about it.
I did not remember.

Q. Okay.

A. I remember the section specific to
the Pennsylvania statues.

Q. Would it be fair to say that this
is the first time that you've ever used this
statute, Officer?

A. Yes, it is.

Q. Do you recall how many days you and

your officers saw the flag flying there before

Ms. --
A. I personally saw it for two days.
Q. The 12th?
A. Right. I found out Tater that

other officers had noticed it over the weekend,

but I personally did not see it.
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Q. And when you noticed it and
Mr. Consiglio showed you -- you've seen the
pictures -- the pictures that you took, it's

upside down. Is that right?

A. Yes, it is.

Q. Were you in the military?

A. No.

Q. But did you know at that point that
an upside down flag symbolized -- was used as a

symbol of distress in the military and in other
traditions?

A. In extreme circumstances, I did
know that. Hanging the flag upside down is a
call of distress.

Q. Were you aware that factions of the
NRA called for flying flags upside down to show
distress over those sorts of issues, gun rights
issues? Were you aware of that?

A. No, I was not.

Q. That the Tea Party uses an upside
down flag to express it's discontent with the
national dialog? Were you aware of that?

A. I don't follow the Tea Party.

Q. Were you aware that in Moon

Township, up near Pittsburgh, that an official in
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the Republican Party flew a flag upside down

immediately after Barack Obama was re-elected, to
express their discontent with how the country was
going?

MR. CONSIGLIO: Your Honor, you
ruled he can ask him questions. I haven't
objected because of that ruling, but it's just
completely irrelevant.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay.

MR. CONSIGLIO: Has nothing to do
with this case. Whatever the Tea Party does,
whatever Barack Obama does, whatever whoever
does, it doesn't matter. Because they think they
can do this and they think it's distress does not
make it distress. It has nothing to do with this
case.

MR. SHUBIN: Judge, on the direct
exam, the District Attorney questioned Assistant
Chief Berg about whether he felt that this was
political in nature, whether he -- this was --
and this is the government -- the government's
decision to decide when we're speaking
politically, whether it's protected or not.

It's not the government's job; it
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is your job. And so these are the kinds of

considerations that I think that the Court has to
decide. It is not -- that's the -- really the
difficulty with this case, which is why I think
ultimately this is a First Amendment case, but --
and Mr. Consiglio and the Assistant Chief are
very honest about it.

This is a situation where he saw --
I mean, I don't want to get into closing
arguments, but it is a part of my presentation.
He sees this message which he identifies as being
about the American Indian Movement and about
distress.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay .

MR. SHUBIN: And he was asked to
make a determination as to whether this was
political. And he made a determination it
wasn't. And the question is whether the
Constitution gives the government that ability to
tell us what we can say and what we can think, or
whether it's the Court's ability and the
Constitution's role.

And so when I show people that --

when I'm showing the assistant chief this, it's
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to show that this is a common -- you know, this

is a sign of distress. It is a common sign of
distress. And it's what people use
historically --

THE MAGISTERIAL DISTRICT JUSTICE:
Okay.

MR. SHUBIN: -- to show that.

MR. CONSIGLIO: Your Honor, that's
a nice speech, but I did not ask him that. I
asked him whether he read the statute and read
the exceptions. I didn't ask what other people
did, what other organizations did.

If they want to believe that this
is a sign of distress, that's their business.
Maybe they should be arrested. I'm simply saying
to you that this is irrelevant. No matter how
you cut it, it's irrelevant. If we're going to
go by the Rules of Court, then let's make --

THE MAGISTERIAL DISTRICT JUSTICE:
Well, for prima facie purposes, you already made
your point as far as the upside down flag is
concerned.

Can we move on from that point?

MR. SHUBIN: Yes, sir.

Iy
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BY MR. SHUBIN:
Q. On the 12th you decide to take

photographs of the flag. 1Is that right?

A. That's correct.
Q. Potentially you -- the photographs
were potential -- were going to be potential

evidence in the case --

A That's correct.

Q. -- is that correct?

A Yes.

Q. You had still not made a decision

to prosecute?

A. That's correct.

Q. And then, when Ms. McFadden got --
you got word that Ms. McFadden complained that
she was offended by it. Is that right?

A. That's correct.

Q. Had you made the decision at that
point to initiate a prosecution, or were you
going to --

A. It was only after that that I made

my decision that I personally was going to take

action.
Q. Okay.

A. Not only to protect the community,

34
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not only for the sake of the community, but

Mr. Brubaker. If I'm offended, if a passing
motorist is offended, who's to say a radical
wouldn't have stopped and caused him bodily
injury, seeing something so offensive hanging on

his property --

Q. Right.
A. -- in public view.
Q. And a person might cause him harm

because they were offended by his speech, right?

A. They were offended by his
display -- disgraceful displiay of an American
symbol.

Q. Ms. McFadden, though, is the only

person that made the complaint. 1Is that right?
A. That's correct.
Q. Okay. So she made one complaint by

telephone, and then a second one --

A. Yes.
Q. -- she came 1in person?
A. She physically stopped at the

station and filed that complaint.
Q. And had you already decided, just
so I'm clear on the time 1ine -- before she came

in the second time, had you already decided that
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you were not going to --

A. I did not.

Q. -- file the complaint?

A. Not until after she made the second
stop.

Q. Okay. And during the second stop,

what did she -- did she talk directly to you?

A. No, she talked to our staff
assistant.
Q. Are you aware of the contents of

her complaint?

A. Yes. The staff assistant advised
me that she was highly offended -- highly, highly
offended by what she saw displayed on
Mr. Brubaker's residence, that being the flag

turned upside down and spray painted --

Q. Understood.
A. -- with --
Q. And it was at that point that you

had decide to prosecute. 1Is that correct?

A. Correct.

Q. Now, when you made that decision to
prosecute, that was before you had walked across
the street to seize the flag. 1Is that fair?

A. Yes.
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Okay.

Q
A. Yes.
Q So --
A I did the research with regard to
the Pennsylvania statues.

Q. Understood.

A. And I believed that the sections of

the statue were specific to the crime that was

committed, in my opinion. Therefore, I took the

“action that I felt was appropriate.

Q. Al11 right. And so the decision to
initiate charging was taken before you seized the
flag, correct?

A. That's correct.

Q. And before you seized the flag, did

you do any research on what "A-I-M" meant?

A. I did not.

Q Did you Google that?

A. I did not.

Q -- did you have any idea what that

meant --
No.
-- when you went over?

No.

> o >

And how about the fact that there
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was an upside down flag, were you aware of this

tradition of --

A. As I explained to you, I was aware
of it, but that was under extreme duress, that's
when that flag is displayed upside down.

Q. Right. So that's when some --
someone is in extreme duress, or something is in
extreme duress?

A. That's my understanding.

Q. And were you aware whether or not,
when you decided to prosecute, whether
Mr. Brubaker believed that the country was in
extreme duress?

A. When he presented himself to our
station, he expressed that to me, that he
believed that the country was in distress. And I

clearly told him I disagreed with him.

Q. You disagree?
A. That's right.
Q. He felt that it was in distress,

though, correct?

A. That was his opinion.

Q. And he appeared to truly believe
that. Is that right?

A. I can't -- I can't speculate as
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to --

Q. Okay. But there was -- and you
truly believe that the country is not in a sort
of distress. Is that right?

A. I do not believe that.

Q. Okay. You had a difference of
beliefs there. 1Is that right?

A. That's correct.

Q. When you went over to seize the

flag, did you try to make contact with him first?

A. Yes, I did.

Q. What did you do to try to do that?
A. I knocked. I knocked very loudly.
Q. And there was no --

A. And announced my presence. And

there was no answer.

Q. And just to be clear, that flag was
on private property. 1Is that right?

A. It's on the front of his house,
yes.

Q. And you -- that flag also was his
flag. You're not claiming that he took that from
anywhere else?

A. I am not, no.

Q. So it is his flag, on private
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g 2 you have to take onto his property to get to the
3 flag?
4 A. There's a short distance between
5 the shoulder of the roadway and his front door.
6 Q. How was the flag affixed to the
7 house?
8 A. With four screws.
9 Q. And did you unscrew those screws?
10 A. I did not.
11 Q. So did you rip the flag?
12 A. Gently took it down. I removed it
13 gently so I didn't cause any further damage to
14 the flag --
15 Q. But --
16 A. -- than necessary.
17 Q. Okay. But when you removed it, did
18 you rip the -- did the flag rip, at least a
19 little bit, because it was screwed it?
20 A. I'm sure it did, but it already had
21 holes in it from where the screws were put
22 through it.
23 Q. Okay. Now, when you removed the
24 flag, did you have anybody's consent to remove
25 it?
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A. No, I did not.

MR. CONSIGLIO: Your Honor, I
object.

THE MAGISTERIAL DISTRICT JUSTICE:
Hold on.

MR. CONSIGLIO: It is clear that
this flag is in plain view. Like any other
contraband, it is subject to seizure if there is
a crime committed, whether it's private property
or not. Again, I don't know what the relevance
is. It's no different than seizing drugs that
are in plain view, or anything else.

This was the crime, and it is a
matter of -- was a matter of when a subject of
plain view, the police have a right to seize it.
It's that simple. I don't know what the
relevance is here.

THE MAGISTERIAL DISTRICT JUSTICE:
Sir?

MR. SHUBIN: Judge, I disagree.
And essentially, that's putting the rabbit back
into the hat. The Court decides. This is not a
pile of cocaine. It is not a pile of marijuana,
which is plainly contraband. This 1is, you know,

an expression, a communication using an American

41
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flag, which may or may not be illegal. It's --

that's what you decide. That's what the Court
decides. That's a constitutional analysis.

So this is not the equivalent of a
pound of heroin, where someone can seize it and
it creates a danger just being there. This is an
expression. It's a symbol. That's what it is.

THE MAGISTERIAL DISTRICT JUSTICE:
A11 right. Go on.

BY MR. SHUBIN:
Q. So you didn't have consent when you

took it, correct?

A. I seized the flag, as plain view.
Q. Understood.
A, Under the Plain View Doctrine, it

was a criminal act, and I seized the flag.

Q. Understood. You had a partner with
you at the time when you --

A. I did indeed. And I expressed to
him that it was in plain view and I was going to
take it.

Q. Let me finish my questions before
you answer. And I don't mean to step on you,
either, but I want the court reporter to get

everything.
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A. Okay.

Q. So what was the name of your
partner?

A. Steven Weyandt.

Q. And when you went and you seized

the flag, did you make a decision at that point
that you did not need to ask a magistrate for a
warrant to seize it? Did you make that decision?

A. I did. It was in plain view, as I
explained. It was a Plain View Doctrine. It was
clearly in plain view.

Q. But had you completed an Affidavit
of Probable Cause and applied for a warrant,
would it have been before Judge Jackson?

A. Yes, it would have.

Q. What did you do with the flag when

you seized it?

A. I folded it.

Q. Did you fold it at his house?

A. At his house, in front of his
house.

Q. And then what?

A. I, together with Officer Weyandt,

we folded that flag. And then we returned to the

station with that flag, and it was labeled and
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secured properly.

Q. Was that immediately when you got

back to the station, you labeled it? Did you put

it in --

A. Put in it an envelope.

Q. And did it go into some sort of
an --

A. Yes.

Q. -- evidence safe? Is that right?

A. Yes.

Q. Did you bring the flag with you
today?

A. I did not.

Q. Do you have a copy of the flag,

post seizure?

A. I do not.
Q. Or a picture of it?
A. I do not. I have the picture as it

was being displayed --

Q. Understood.
A. -- on the residence.
Q. Understood. Did you leave a

property receipt or any other document at
Mr. Brubaker's residence so that he would be

aware --
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A. No.

Q. -- let me just finish the question,
just for the court reporter -- so that he would
be aware that you had seized the flag?

A. I was paying attention to the
activity at the Brubaker residence, and when I
saw him walking to the station, I knew that he
was more than likely there to present himself for
a complaint about the flag.

Q. So your intention was to alert him.
If he didn't come in, you were going to alert him

that you had taken the flag?

A. That's correct.

Q. You saw him come in. 1Is that
right?

A. Yes.

Q. And at that point, did you become

aware that he had filed a stolen property report?
A. I had Officer Gunnett, C.D.

Gunnett, talk to him.

Q. Is he here today?
A. He 1is here today.
Q. Okay. And so did you tell the

officer that you had taken the flag?
A. I did.
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1 Q. Okay. So -- just so I understand *
2 it, Mr. Brubaker comes in to report a stolen
3 flag, right?
4 A. That's correct.
5 Q. And he would have no idea that you
6 had taken that flag --
7 A. No.
8 Q. -- correct?
9 A. He did not.
10 Q. When he came in, you saw him come
11 in, correct?
12 A. Yes.
13 Q. You did not stop him and say, "I
14 have the flag," right?
15 A. At that point, I didn't have
16 contact with him.
17 Q. Okay. But you did tell another
18 officer, "Go speak to him. I have the flag.
19 Take a stolen property report." 1Is that right?
20 A. Yes, I did.
21 Q. Why? Why didn't you tell the
22 officer to tell Mr. Brubaker that you had taken
23 the flag? Why did you hide that ball?
24 A. No one hid the ball.
(o 25 Q.  Okay.
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A. No one hid the ball.
Q. A11 right.
A. I wanted a statement from the owner

of that flag, somebody declaring themselves to be
the owner of that specific flag.

Q. So in other words, your decision
was a tactical one, where if he came in and
reported this flag stolen, you would have an
admission that it was his flag?

A. That's correct.

Q. Okay. So it was a tactical

decision to sort of fool him that way. 1Is that

right?

A. No one fooled him. He came up
there -- in there to file a report --

Q. Okay.

A. -- with a government agency saying

that his property was missing from his residence.

Q. And to be clear, you knew that it
wasn't stolen, right?

A. Yes.

Q. A11 right. And -- but you let him
go through that anyway?

A. Yes, I did.

Q. In fact, encouraged it so that you
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could get tactically a statement where he would
admit ownership of that. Is that right?
A. That's correct.

MR. CONSIGLIO: Your Honor, I
object. It's clear --

MR. SHUBIN: I'm --

MR. CONSIGLIO: ~-- that an officer
can do exactly that, or worse in connection to,
if you want to use the word "trick" any
defendant.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay.

MR. CONSIGLIO: And they don't even
to have tell them the truth if they don't want.
You know that. That's the law.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay. You're finished, sir?

MR. SHUBIN: Judge, what makes this
squirrelly is that, this is a case where --

THE MAGISTERIAL DISTRICT JUSTICE:
Is that an objection --

MR. CONSIGLIO: Yeah.

THE MAGISTERIAL DISTRICT JUSTICE:

-- or is that just a comment?

MR. SHUBIN: And just in response,

48
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this isn't 1ike another case, because this is a

situation where there is a (b)(4) political
exception. And the officer needs to do something
to rule out that this is political expression.
A1l of the indications he has are that it could
very well be political expression. A1l right?

And so he gets -- a fellow comes in
to report a stolen flag, and he lets that -- he
lets that report -- he lets that report unfold
when -- you know, my point is, is that really
doing what you need to do to rule out that this
is political? It's subterfuge.

MR. CONSIGLIO: Your Honor, he has
the right to engage in subterfuge, and he has a
right to use tactical consideration to determine
if, in fact, this fellow is the defendant in the
first place.

MR. SHUBIN: And I'm not
arguing that.

MR. CONSIGLIO: It is 1ike any
other case.

THE MAGISTERIAL DISTRICT JUSTICE:
And I would agree with that.

MR. SHUBIN: Okay.
Iy
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BY MR. SHUBIN:

Q. When Mr. Brubaker was finished
fi1ling out the stolen property report, did you
see it? Did you get to look at it before you
spoke to him next?

A. I can't say for sure if it was
presented to me or not. I believe it was, but at
that point I asked Officer Gunnett to have him
wait, that I wanted to make -- I wanted to make
copies of the specific statute. Which I did.

Q. Understood.

A. I photocopied directly out of the
Pennsylvania Crimes Code and presented those
copies to Mr. Brubaker.

Q. Can you tell me what you learned
about what Mr. Brubaker told Officer Gunnett?

A. I have the written statement, if
that's what you're asking for.

Q. If you need it to refresh your
recollection, that's fine, you can feel free to
review it.

A. He specifically identified the flag
and how he had it positioned on his residence --

Q. Uh-huh.

A. -- in that statement.
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Q. Did he tell -- did he say -- this

is a handwritten statement?

A. That's correct.

Q. A11 right. Did he say -- did
Mr. Brubaker tell Officer Gunnett, either orally
or in the statement, that A-I-M stood for
American Indian Movement or why he had hung the
flag upside down?

A. I think that's a question that you
would have to pose to Officer Gunnett.

Q. I don't know whether he's going to
testify. And I certainly can, if he does, if the
Commonwealth calls him to testify. But I'm
asking you. And if you don't know, that's fine.

A. I don't know.

Q. Okay. So when Mr. Brubaker was
leaving the station thinking that he had filed a
stolen property report because his flag was

stolen, at that point you stopped him?

A. That's correct.

Q. And did you ask him to wait for
you?

A. I had Officer Gunnett ask him to

wait, because I wanted to take the time to make

the copies and present them to him and advise him
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that the flag was not stolen, that it was seized.

Q. Understood. So you went and got
the copies of the statute. Did you highlight
them, or in any way write on them, or just give
him basic copies from some source?

A. I believe I highlighted them, but I
can't be -- I can't remember for sure. I'm
pretty confident that I did.

Q. And when you gave him the copies of
those statutes --

A. He was advised at that point that
he was not under arrest and that he was free to
leave, but I was going to be filing charges,
criminal charges, against him for desecration of
the flag.

Q. And at that point did he tell you,

"Hey, I didn't mean to offend"?

A. He did.

Q. He told you, "I didn't mean to
offend"

A. He did.

Q. -- right? And he apologized that

you were upset?
A. He did.

Q. Because you were visibly upset?
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1 A. I was upset.

2 Q. This was an emotional thing for

3 you?

4 A. Absolutely.

5 Q. And he told you that the purpose of
6 him flying the flag upside down was to show that
7 he felt that the country was in distress?

8 A. That was his opinion. And I

9 expressed my opinion.

10 Q. Understood. You're having a

-—
-—

back-and-forth. He expressed his opinion of

12 distress, right?

Q@V 13 A. Uh-huh.
14 Q. And that's why he had the flag
15 upside down. And you had a differing opinion,
16 right?
17 A. That's correct.
18 Q. Okay. And he also mentioned at
19 that point that he -- something about his Native
20 American interests and heritage and the
21 American -- that "A-I-M" stood for the American
22 Indian Movement. 1Is that accurate?
23 A. He did that, yes, he did.
24 Q. And you have no reason to believe
25 that he doesn’'t genuinely believe that the things
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that he told you about being a native American.
Is that right?
A. I don't understand the question.
Q. Al11 right. Chuck that. It was
inartful. I apologize.
You testified on direct that he --
that you do not believe that he is a member of

the American Indian Movement. 1Is that right?

A. Yeah. I pulled up their website --

Q. Uh-huh.

A. -- and discovered that he was not a
member.

Q. They 1ist them --

A. They Tist the story specifically

with regard to the flag disgrace.
Q. So after the fact, you looked, you
Saw a newspaper report that said that he wasn't a

member. Is that right?

A. Yes, that's correct.

Q. A1l right?

A. I printed a copy of that report.
Q. Understood. But at the time, you

didn't know whether he was a member or not?
A. No. I didn't feel it was relevant.

Q. And you didn't feel it was
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relevant, right, because these were just views.

His membership didn't matter. 1Is that right?

A. I didn't believe that had anything
to do with the desecration of the flag.

Q. Okay.

A. The fact that it was hanging upside
down didn't matter. What mattered was the fact
that he painted, not even in a neat, orderly way,
he spray painted --

Q. "A-I-M"?

A. -- "A-I-M" across the entire flag,
desecrating the flag.

Q. And it didn't matter to you what
A-I-M stood for?

A. It didn't matter.

Q. It's just the actual use of the
flag, writing on it, changing its appearance
that, in your mind, was a violation of the
statute, correct?

A. There was some other factors that
were taken into consideration, as well.

Q. Can you explain those to me?

A. He's declared himself to be a
sovereign citizen. He presented papers in

December declaring his sovereign citizenship.
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Q. Okay. So he --

A. He wants -- he wants to be
protected by the Constitution of the United
States, but he doesn't want to follow the laws
that govern, local laws, state laws, or federal
laws, that govern the rest of us law abiding
citizens. And he still wants the opportunity to
utilize a United States symbol for his personal
use. I don't believe he earned that privilege.

Q. But we have -- you've taken an oath
to defend the Constitution?

A. I have.

Q. Okay. And the Constitution
includes free speech, even speech that you don't
like, right?

A. That's correct.

Q. Understood. Now, my understanding
from your testimony earlier is that you found it
problematic and a violation of the statute that
he simply had written initials on the flag. 1Is
that right?

A. Not only just to write the initials
on the flag, but the fact that it's a United
States symbol, belongs to everybody.

Q. Understood.
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A. It belongs to everybody. 1It's not

for his use, especially when he's declared
himself a sovereign citizen. That's --

MR. SHUBIN: May I approach?

THE MAGISTERIAL DISTRICT JUSTICE:
Go ahead.
BY MR. SHUBIN:

Q. Sir, I'm showing you a picture of
Sarah Palin at a rally with the words "Tea Party"
written on a American Flag.

A. That's a political view. That is
clearly a political view.

Q. So this would not, in your view, be
objectionable, correct?

A. No, it's not.

Q. So the initials A-I-M, which you
learned were in reference to the American Indian
Movement, are not okay, but if I am Sarah Palin
and I have "Tea Party" written on the flag,

that's okay?

A. It's respectfully written.

Q. Respectfully?

A. And respectfully displayed.

Q. Okay. And so that's the -- that's

the touchstone, in your mind, is whether you've
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determined it's respectful or not.

A. He changed the value of the flag
for him, compared to the law abiding citizens of
the United States, in my opinion.

Q. So the next day, after he left, he
came back to the station and he provided you with
copies of two Supreme Court cases. Is that
right?

A. He did.

Q. That was Eichman and Johnson. Is
that right?

A. Yes, that's correct.

Q. And do you still have copies of
what he provided you?

A. I do.

Q. Okay. And he at that point --
again, he spoke to you and he said, "Look, the
reason I did this wasn't to offend"

A. And at that point I advised him
that he did have his rights to be concerned
about, and I told him I was not going to further
discuss the matter with him.

Q. But the rights that you meant were
his Miranda rights?

A. That is correct.
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Q. Understood. But when he came in at

that point -- and he did ask you to reconsider.
Is that right?

A. Yes, he did.

Q. And he showed you these Supreme
Court cases which he felt gave him the right to

use the flag to express his views. Is that

right?

A. He did that, absolutely.

Q. Okay. And did you review those
cases?

A. I did.

Q. Okay. And one moment. And he

apologized, and said, "I didn't mean to offend

you. I didn't mean to upset you." Is that
right?

A. That's right.

Q. I wonder if you could tell me what

steps you took during this investigation to rule
out that this was in fact -- at least he believed
that he was making a political speech -- that
this was a political expression?

A. I didn't believe that I needed to
do any further investigation with regard to

whether this was political, or whether this was
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just a way to harass and annoy and desecrate a

flag and do it to insult the nation.

Q. So --
A. That was my position on it. He
spray painted it. It wasn't even displayed -- it

wasn't displayed patriotically. It wasn't
displayed in an honorable way. It wasn't -- it
wasn't done in a decent way.

Q. How would -- are there any -- do
you have any rules or policies or regulations, or
any guideline that's not your own, but that tells
you what's respectful, that tells us as a society
what is respectful, what is political, what is
tactful versus -- or is this a personal decision

that you made?

A. It's human. I mean, it's -- you
know, it's -- I thought I was doing the right
thing.

Q. Understood.

A. Okay. I believed that I was doing

the right thing for not only myself, but for
those that were offended by it, by our community,
by the state, and by the government. I believed
that I was doing the right thing. And to protect
the defendant himself.
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Q. From someone --

A. From somebody that would have
possibly assauited him. And I told him that.

Q. But no one ever threatened, as far
as you know?

A. No, they did not.

Q. Understood.

MR. SHUBIN: I have nothing

further.

REDIRECT EXAMINATION
BY MR. CONSIGLIO:
Q. You were asked about whether you
did anything to determine whether he was sincere
or whether he was just giving you some excuse
relative to his conduct. Is that correct?
A. Yes.
Q. Did you make any determinations
after he brought you -- strike that.
Did he bring you things regarding
sovereign citizen theory?
A. Yes, he did.
Q. And did he bring you documentation

relative to what sovereign citizenship was?
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A. Yes, he did.

Q. And does that include that all

aspects of the government do not apply to him?

A. No, it didn't specifically say that
"all."

Q. Okay. Well, how did it say it?

A. It specifically said he didn't need

a driver's license, for one.

Q. Okay. I know it said a 1ot of
different things.

A. Uh-huh.

Q. A11 right. Let me show you.

MR. SHUBIN: May I see what
you're --

Judge, I would object on the basis
of relevance.

MR. CONSIGLIO: Your Honor, this
defendant gave this to this officer. He was
asked whether he did anything to determine
whether or not he was, quote, sincere about his
excuse for what he did. And I simply am going to
show him what this fellow presented to him, which
indicates on it that sovereign citizens believe
that most, or all aspects, of the government do

not apply to them.
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Now, does that -- I'm simply going

to ask him whether that effects his ability or
his decision in determining whether this guy was
sincere or not. And it clearly does.

MR. SHUBIN: Sincerity of belief is
not at all an issue. It's expressive conduct.
The Constitution doesn't delve -- doesn't require
factfinders to figure out whether or not they --
someone be]feves them truly, madly, deeply, or a
little bit. It decides whether or not someone,
for instance, is trying to send a message by
using expressive conduct by using --

MR. CONSIGLIO: Your Honor --

MR. SHUBIN: -- a flag.

MR. CONSIGLIO: Your Honor --

MR. SHUBIN: Not --

THE MAGISTERIAL DISTRICT JUSTICE:
Yes?

MR. CONSIGLIO: Yeah. The point
is, he, as part of his central theme, is that
this fellow was sincere and didn't commit a crime
because it's sincere political whatever.

The point is, he is a person that
doesn't believe in the laws at all. That allows

this fellow to make a determination if that's
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what he's saying he should have done as to

whether he has any belief in what this guy's
saying is the truth.

Defendants make excuses up all the
time. They come to court and lie on the stand.
The fact that he said it -- and whoever believes
it, one way or the other, depends on the jury
basically, not him, or him, or you.

But if he's going to ask, "Why did
you do this, or "Why did you believe that," or

"Did you think this guy was sincere," and he has
a reason not to believe it, then I have a right
to question him about it.

MR. SHUBIN: Judge, it's not
relevant at all. The Commonwealth has to prove
at a prima facie level that this was not
political speech. It doesn't matter what is in
his head or in his heart, whether a political
protestor would use a flag to send a message is
protected. It's under (b)(4). That's the
exception.

There's -- the record's undisputed
in that fact, in that regard. He was sending a

message.

MR. CONSIGLIO: That's what he
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says.

MR. SHUBIN: That's --

MR. CONSIGLIO: Now, that's a
matter for the jury.

MR. SHUBIN: That's actually part
of the prima facie matter under the (b) (4),
whether the exception applies.

MR. CONSIGLIO: That's right. And
it's not for him to say, "Well, my guy said I was
doing this, so that means the case is out." What
it means is -- and he asked him, "Did you make
any determination as to whether he was being
sincere."” And I am asking him whether this
document that he gave him impacted upon that
decision. He asked the question. He opened the
door.

THE MAGISTERIAL DISTRICT JUSTICE:

I understand that. And I will allow you to
follow through with that question.

(Commonwealth Exhibit No. 3 marked
for identification, retained by the Court.)

BY MR. CONSIGLIO:
Q. Let me show you the first page of
Commonwealth's No. 3.

A. This is a copy that I printed.
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Q. Okay.
A. And it clearly states in there that
under sovereign citizens, they don't -- they

don't believe that they're under any authority

other than God.

Q. And --
A. As - -
Q. In 1ight of the question you were

asked on cross, did that have any bearing on your
decision --
A. Absolutely.
Q. -- that you were not satisfied that
he was using this as a political demonstration?
A. Absolutely. Absolutely. That was
my entire reasoning for doing what I did.
MR. CONSIGLIO: That's all.
THE MAGISTERIAL DISTRICT JUSTICE:
Go ahead.

RECROSS EXAMINATION

BY MR. SHUBIN:
Q. So as I understand it, in
December of 2013 -- is that right?

A. That's correct.
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Q. -- he, Mr. Brubaker, provided you

with a document, is it -- it's a Constitutional

driver's license, is that what it is?

A. I believe that's what it was.
Q. Okay.
A. It declares him specifically as a

sovereign citizen.

Q. A sovereign citizen?
A. Yes.
Q. So he told you, this was a message

he was giving you, that he felt that he was a
sovereign citizen and he didn't believe that
certain laws apply to him. Is that right?

A. That's correct.

Q. Okay. That's the expression you
don't agree with, right? 1It's something that you
found problematic, as I --

A. I do. I do.

Q. A1l right. But you also understand
that the First Amendment requires that you
tolerate problematic, offensive speech, right?

A. And I do.

Q. Okay. Understood. Not when it
comes to the flag?

A. There has to be exceptions to every
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rule.

Q. Understood.

THE MAGISTERIAL DISTRICT JUSTICE:
Do you have anything further?

MR. CONSIGLIO: No, I'm done.

THE MAGISTERIAL DISTRICT JUSTICE:
Anything further, gentliemen, for this witness?

MR. SHUBIN: We're done with this
witness, Your Honor.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay. You may step down.

MR. CONSIGLIO: We rest, Judge.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay.

MR. SHUBIN: May we have a minute?

THE MAGISTERIAL DISTRICT JUSTICE:
You may.

(Break taken in the proceeding.)

MR. McGRAW: Your Honor, the
defense calls Joshuaa Brubaker.
111
Iy
Iy
111
/11
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1 - - -
2 JOSHUAA SHANE BRUBAKER,
3 the witness, having been duly sworn, testified on
4 behalf of the defense as follows:
5 THE MAGISTERIAL DISTRICT JUSTICE:
6 Have a seat. Speak into the mic, please.
7 - - -
8 DIRECT EXAMINATION
9 - - -
10 BY MR. McGRAW:
11 Q. Sir, could you tell us your name?
12 A Joshuaa Shane Brubaker.
13 Q A1l right. And where do you live,
14 sir?
15 A. I 1ive at 3132 Colonial Drive,
16 Duncansville, Pennsylvania.
17 Q. How long have you lived there?
18 A. I Tived there and the house next
19 door, which is my mother's, since 1991.
20 Q. Who do you live there with?
21 A. I -- at the residence I 1live at
22 now, I Tive with my wife and our three kids.
23 Q. A1l right. Now, Mr. Brubaker, you
24 do not dispute that you hung the flag in the
25 manner depicted, correct?
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A. Correct.

Q. I would 1ike you to tell the Judge
in as much detail why you did that.

A. Basically, I believe in the week or
two prior to that, there was two Supreme Court
rulings of Pennsylvania giving police officers
the right to search a car with no warrant and
also to search a house with extenuating
circumstances with no warrant.

At the same time, during the past,
I would say year or two, I've been following
different factions of AIM. There are multiple
for different -- different tribes in different
states.

Q. Let me interrupt you there. You
referenced the term "AIM." What does that stand
form?

A. AIM stands for American Indian
Movement.

Q. Al11 right. And how long has that
movement been in existence, to your knowledge?

A. To my knowledge, since the late
'60s, early '70s.

Q. Okay. Continue, please.

A. And I've kept up with them through

BUCKLER & ASSOCIATES
- AND -
ASAP COURT REPORTING




o ©O©W 0O N o O A~p W -

N N N N N N o ma a8 e e e e = -
AN AW N A2 O O O N RN, 0N -

71
social media. I was adopted as a child, which

luckily I was adopted into a great household.

But with Timited knowledge of my birth father,
which I do know was part Native American. He was
Sioux. Ever since I was a kid, I've always tried
to follow that path.

When I was 18, I had Indian For
Freedom tattooed on the back. I have a tattoo
behind my ear signifying that I'm a husband to a
Native American woman. It's something that I
hold dear to me. It's important for who I am and
what I am.

And I saw stories of native kids
being taken out of their homes and adopted out,
specifically to non-native homes, which goes
against South Dakota's foster practices and Taws.

I also saw the Keystone pipeline
was going to go through Indian territory and that
Wounded Knee was up for sale, commercial. And
you can post stuff on Facebook all you want, your
voice does not get heard.

I hung the flag outside of my house
on the outside and put "AIM" on it specifically
so that people would see it and it would make

them think, maybe have them Google what AIM is
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about, or what the upside down flag is about.

I believe that our country is in
distress. Our freedoms are taken away from us
more and more every day. And there's people --
most of us just sit by and let it go and hope
that it doesn't involve us by coming to our door.

And I just wanted to show my kids
that when you believe in something so strongly,
you have to take a stance, no matter whether it's
popular or unpopular. It's what's right in your
own mind and it's what you have to do. And that
is why I did it. No other reason.

Q. Thank you, Joshuaa.
MR. McGRAW: No further questions.

CROSS EXAMINATION

BY MR. CONSIGLIO:

Q. Are you a sovereign citizen?
A. No. Never claimed to be.
Q. Never claimed. Why did you give

those papers to this officer?

A. I didn't give them to him. I gave
them to the chief. And when I did --

Q. A11 right.
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A. -- I respectfully -- because of my

relationship with them, which I've always been
respectful in dealings with them before, always
been courteous, respectful, polite, I gave it to
him to explain to him that I just came across it
and I'd kind of 1ike to get his understanding of
it, because by Constitution, by Supreme Court
rulings, it was determined that we don't need a
license, registration, or inspection to drive a
vehicle.

And I said to him, I said, my
vehicles are insured and licensed, and I wasn't
planning on driving without it, but I kind of
wanted to see what they had to say about it. I
mean, they are officers of the law. I thought,
if I have a question about something, they're
right across the street, I should be able to talk
to them about it and ask them.

(Commonwealth Exhibit No. 4 marked
for identification, retained by the Court.)

BY MR. CONSIGLIO:

Q. Let me show you No. 4. Do you
recognize that?

A. Yes.

Q. Is that what you gave either this
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officer or a member of his department?

A. Correct. I gave this to the chief.

Q. And does that say, or does that not
say, that you are certified as a sovereign
citizen?

A. It does say that.

Q. But how come you just said under
oath that you weren't?

A. Because, as I explained, whenever I
took it over, I spoke politely with the chief and
explained to him that I just came across it, I
would Tike to kind of get his understanding of it
as to whether it was legal or not, because I
didn't want to just go out and drive with no
license, no plate, no nothing and get pulled
over, try to use this, because I didn't know if
it was legal or not. Because it cites case law
in it from the Supreme Court. And he never got
back to me.

Q. Sir, you just gave a little speech

about how come you put this sign up --

A. Correct.

Q -- under oath.

A. Correct.

Q But you also said under oath that
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you're not a sovereign citizen, of which you are.

A. Whether I'm a sovereign citizen or

not --

MR. McGRAW: Objection.

THE MAGISTERIAL DISTRICT JUSTICE:
Sustained. Sustained.

THE WITNESS: Whether I'm a
sovereign citizen or not --

MR. McGRAW: Mr. Brubaker, you
don't have to answer that.

THE MAGISTERIAL DISTRICT JUSTICE:
Hold on.

MR. CONSIGLIO: I have no further
questions.

THE WITNESS: I would like to
answer, though.

MR. McGRAW: Shut up.

THE MAGISTERIAL DISTRICT JUSTICE:
Follow the advice of your attorney.

Anything further?

MR. CONSIGLIO: No.

THE MAGISTERIAL DISTRICT JUSTICE:
Gentlemen?

MR. McGRAW: Nothing further,

Your Honor.
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THE MAGISTERIAL DISTRICT JUSTICE:

Okay. You can step down.

MR. SHUBIN: We have no further
evidence, Judge.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay. Closing?

CLOSING ARGUMENT

MR. SHUBIN: Judge, we're asking
the Court, and we think the circumstances compel
the Court, to dismiss both of these charges.
Pennsylvania's flag desecration law is Vietnam
era. It's over 40 years old, Judge.

Since those laws were passed, the
Supreme Court has examined the constitutionality
of statutes that criminalize expression using the
flag. In both cases, the Supreme Court said, no,
it's illegal, First Amendment protection, period,
the end. That's what the Supreme Court of the
United States has said.

Pennsylvania has looked at this --
has looked at flag burning -- or flag
desecration, to my knowledge, only a couple of

times, and in both of those cases, Pennsylvania
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1 courts have said that any expressive conduct "
2 cannot be criminalized.

3 One case, which is the one that the
4 District Attorney raised, was a case, I believe,
5 where somebody used an American flag as a

6 doormat. Expressive -- there was nothing

7 remotely political about it, but it was still

8 expressive conduct. It was considered artistic

9 expression, using it as a doormat.

10 Expression using a flag, in my

11 view, is inherently political and protected.

12 That's a constitutional, sort of a lofty

13 Constitutional principle. The Court needs to go
14 there to resolve this case. However, the

15 Pennsylvania Court has -- the Pennsylvania and

16 the Supreme Court has decided, yeah, expressive
17 conduct cannot be criminalized.

18 Just three days ago, Judge, three
19 days ago, in Snyder v The City of Cape Girardeau,
20 the Eighth Circuit issued a decision invalidating
21 Missouri's flag desecration statute and said that
22 beginning in 1974, with Spence, culminating in

23 1989 and 1990 with Texas v Johnson and U.S. v

24 Eichman, the cases that Officer Berg recognizes
25 my client gave him to review, the Supreme Court
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has clearly established that the First Amendment

prohibits the prosecution of an individual for
using an American flag to express an opinion.

There is no dispute in this case.
This record is crystal clear, no dispute, that he
was trying to express an opinion. I don't
believe there's any dispute that that opinion was
a political opinion about the American Indian
Movement, what happened, what's happening with
American Indian children and native lands, his
feeling that the country is in distress. The
officer agrees that that's what he was told.

Now, the officer didn't feel that
the expression was respectful, he was
uncomfortable with it. He may not even have felt
that my client truly believed those things.
However, the fact that it was expression and that
it was political in nature, I believe 1is beyond
dispute. There is no dispute in that regard.

Clearly the government doesn't Tike
what he had to say. But the government can't
tell us what to say. That's the First Amendment.
Right? We can say whatever we want to if we're
saying it peacefully. And using the potent

symbol of a flag is exactly what the Supreme
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Court recognized when we're talking about the

First Amendment.

He flew his flag on his -- he
posted his flag on his property in a manner in
which he wanted to express an opinion, in a
peaceful way, upside down, to show distress that
he felt that -- and whether he truly believed it
or not, irrelevant. Expression, that was his
expression. That's what he was trying to
communicate.

Flew it upside down with American
Indian Movement initials right on there.
Political. I mean, it is by definition what he
did, political. And put it there, and the
officer went and seized it, without even
undertaking an analysis of whether, in fact, this
was political. He was offended. Somebody had
done something to the flag. And he was very
honest about it. And I give him credit for that.
I understand how difficult it was and how
heartfelt all of this is.

That's what the First Amendment is
all about. We don't need protection respectfully
for speech that we agree. We need the First

Amendment for speech that makes us uncomfortable.
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That's the beauty of our Constitution. That's

what makes us American. This is bedrock,
foundational American, you know -- this is what
makes us the greatest country in the world, is
that we believe in that.

We believe that speech, however
ugly it 1is, however potent it is, we're going to
protect it. That's what the military -- many
members of the military say over and over again,
"I don't agree with it, I'm offended by it, but I
would -- I'm fighting for your right to say it."

And that's what this 1is, where the
rubber meets the road, Judge. Right here. 1It's
a fascinating issue, but it's one that's
critically important, because this is -- if the
government gets to decide, which is what I
believe the Commonwealth's position is, whether
they think it's real political or good politics
or bad politics -- Tike this Sarah Palin and the
Tea Party, that was an okay thing. He didn't
have a problem with that. But he did have a
problem with my client and the A-I-M. That is
just completely unreal, and very offensive to the
notion of what the First Amendment is supposed to

be all about.
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So when we were talking about 2102

specifically, we're talking about a statute that
by its terms requires that there be some rule out
that this was political. 1It's an exception to a
prosecution here. You cannot prosecute someone
for expression that could be political.

Now, I believe the Pennsylvania
courts have expanded that for any kind of
expression, but an exception for any kind of
expression, but this was political. So I don't
think we need to go there, and there's really no
question that it was political.

So under 2102, the Commonwealth has
not met a prima facie case, constitutional or not
constitutional because we have political speech
squarely, and it falls within (b) (4).

And as the officer conceded, he
felt he didn't need to do anything to determine
whether it was political. And that's just wrong.
Respectfully, that's just wrong.

When we get to 2103, we get --
there is a requirement that the speech -- that
the defilement -- I'm assuming they're saying
that defiling a flag, but I think that that's an

unwielding circumstance, because this writing
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"Tea Party" wasn't defiling, but what my client

did, expressing the political message, was
defiling, even if you give them it was defiling,
the Court has to find the Commonwealth has the
burden of proving that he did this maliciously,
with an intent to injure people. And the only
evidence of intent is what the officer honestly
reported my client told him at the time, which
was, "I was doing this because I felt the
country's in distress.”

They argued about it. That's the
beauty of the First Amendment. A police
officer -- that's the beauty of it. They argued,
they disagreed. The First Amendment allows for
that without criminalizing the guy who doesn't
have the badge. Right? He has an opinion, the
Commonwealth has an opinion, and citizens have an
opinion.

We need to be able to express that
without fear that the person with the badge gets
to decide whether our opinion is a good one, a
healthy one, a respectful one. Right? And so
the Commonwealth has the duty of proving his
purpose was malicious.

In this case, the Commonwealth, the
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offense, the entirety of the evidence that his

purpose was political, was to communicate a
message. He apologized for offending anyone,
this wasn't his intention. There is no evidence
to dispute that.

It's not a strict liability statue.
The flag is not presented in a way that makes me
comfortable and, therefore, it's a violation of
the Constitution. If so, right, we would -- how
many politicians would we throw in jail for using
a flag in a disingenuous way?

When I was researching this case, I
saw pictures of bikinis that were made with
American flags. I saw condoms that had -- that
were American flag condoms. There are commercial
depictions of the flag every day which are, in my
view, not respectful. But you know what? I --
that's not -- the First Amendment allows it. And
that's clear.

Judge, I think that the best way --
or the way I understand this, on this case, and
the way I understand the difficulties inherent
when you have something so emotional and so
potent and so potentially derisive when you're

talking about speech is how Justice Brennan
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described it when he was writing for the Supreme

Court majority in Texas v Johnson. And he said,

"We do not consecrate the flag by punishing its
desecration, for in doing so, we dilute the
freedom that this cherished emblem represents.”

Judge, I would ask that you dismiss
both these charges. I think that you have to do
it, not only under straight prima facie analysis,
but also the constitutional principles involved.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay.

CLOSING ARGUMENT

MR. CONSIGLIO: Judge, the case

that he cites, Commonwealth v Bickers, that case

involved a display of the American flag inside a
house, not a public display of the American flag.
That case clearly indicated that the -- that the
law that we're talking about, as far as 2102
goes, 1is constitutional. And I don't think
there's any dispute about that.

It gets down to the point of
whether or not this was a matter that the

individual used this flag as a matter of
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harassment. The fact that somebody comes in and
says, "Hey, well, I didn't do it that way. I'm

sorry now that I've been arrested,"” has no
bearing on it. People come into court every day
and tell you that there's some reason for why
they did what they did. And if it's one person's
word against another, that's for a jury to
decide. Does he -- does the jury believe that
he's telling the truth or not?

And what evidence do you have that
he's not, well, basically he claims that he is
this, that, and the other thing, yet he's not a
member of AIM and he is what they call a
sovereign citizen, Judge. A sovereign citizen
does not adhere to laws of the United States.
It's that simple.

And why 1is that important? Not
because the -- this is a law or that's a law, or
he doesn't drive without a license, it's because
those people do not adhere to laws, period. They
do not adhere to this statute.

And how does that apply on this?
That applies upon whether or not he actually
is -- at the time he hung the flag, was he making

a political demonstration or if he just did it to
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harass people. And that's the purpose. And

that's the reason, and that's the significance of
being what they call a sovereign citizen.

Judge, I've prosecuted three
sovereign citizens in the last three years and
convicted them of crimes that they said they
can't be convicted of. They ranged from driving,
to resisting arrest, to whatever. And that's the
problem with people that do things 1ike this.
They do something that's illegal, that's against
the law, then they fall back on what they want to
call their constitutional rights. That's a made
up excuse. That's a made up defense. That's
what he can say because I want to say it. That's
not for this Court to decide. The truth is,
Judge, this Court has no obligation whatever to
listen to any of his testimony. This is a
preliminary hearing.

THE MAGISTERIAL DISTRICT JUSTICE:

I understand.

MR. CONSIGLIO: Only the testimony
of the Commonwealth is what you consider in 1light
of that, most favorable to them. That's what a
hearing does. You know that. I don't have to

tell you that.
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THE MAGISTERIAL DISTRICT JUSTICE:

Right.

MR. CONSIGLIO: But this particular
case, Judge, indicated that if you are not
involved in a political demonstration -- and
that's the difference between those flags with
whatever's on it. I don't know if I agree with
that or not -- but these are clearly political.
This is not necessarily political or anything.
He says the United States is in distress. What
distress?

He says that he doesn't 1ike that
the Indian movement is not being treated
properly. Hey, you know what? It's not. It
never was. If there's anything that the United
States is more guilty of more than any other type
of prejudice or whatever, it's against the
Indians.

But that's not what this is about.
This 1is about that he wants to denigrate the
flag, and then he wants to use an excuse, "Well
it's a demonstration." Well, there's no proof
that he's saying that except for his word.

Yet the Commonwealth has proven to

you that he put this flag in public, right across
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from the police station. People have complained
about it, and not just because they don't Tlike
it, they have reason to complain about it,
because it's not just a flag sitting there that
somebody doesn't 1ike, it's turned upside down
and it's spray painted.

Do any of those flags -- if that's
relevant, which I honestly don't think it is, but
if he's going to bring it up, take a look at
those flags, see if any look 1ike what he did to
this flag. There is a big difference, Judge.

And yeah, right, I don't 1ike what
he did. And maybe I don't 1ike what they did.
But I -- people have lived and died, millions of
people, for that flag. And somebody comes along
and says, "Hey, we think we can do what we want,
and the Supreme Court agrees with it." Well,
that's fine. I can't dispute that the Supreme
Court says you can do things to the flag that I
have no idea why they'd make that ruling.

Nevertheless, the point here is
that this statute, read the terms of it, it fits.
And 2103 fits even more, where there are no
exceptions.

Now, if you feel that they're right
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about 2102, they sure aren't right about 2103.

THE MAGISTERIAL DISTRICT JUSTICE:
Okay. Good arguments. Difficult case.

By the way, I read your legal
memorandum - -

MR. SHUBIN: Thank you, Your Honor.

THE MAGISTERIAL DISTRICT JUSTICE:
-- during the testimony. I did take the time to
read that. I just wanted to clarify that to you
to make sure that you knew that I did read it.

MR. SHUBIN: Thank you, sir.

THE MAGISTERIAL DISTRICT JUSTICE:
You're welcome. A1l right. I believe this will
be a very interesting case for a jury to hear.
If there's going to be any case law that comes
out of this, this particular case, perhaps it
will be here in Blair County.

For that reason, I believe the
prosecution, for prima facie purposes, has met
their burden, and I'11 forward the case to Court.

(Whereupon, the proceedings

concluded at 3:56 p.m.)
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