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STATEMENT OF THE CASE

On June 23rd, 2016, in the Court of Common Pleas in Lancaster
County, Christian Ford entered a guilty plea pursuant to a negotiated plea
agreement on three mformations and was sentenced as follows:
1. No. 1443
. Count one-two (2) to four (4) years incarceration and a fine of
$100 - possession with intent to deliver a controlled substance
(35 P.5_§ T80-113(a)(30);
e  (Count two-two (2) vears probation (18 Pa.C.5. § 5104);

e  Count three-one vear (1) probation on count three (353 P.5. §
TEO-113(a)(32);

e  Costs of $852.90. (RR at 62a).
2. No. 1496

e  Count one-one (1) to four (4) years incarceration and a fine of
$1.500 (75 Pa.C.S. § 3B02(d)(1));

¢  Count four-ninety days (90) incarceration and a fine of $1,000
(75 PA.C.S. § 1543(b)1)):

o Costs of 938.90. (RR at 63a).
3. No. 2530

e  Count one-three (3) years probation, and a fine of $100 (33 P.5.
§ T80-113(a)(16); and




¢  Count two - One-year probation (35 P_S. § 780-113(a)(16)).
o  Costs of 954.90. (RR 65a).
RR at 1a-4a, 14a-15a, 25a-26a, and 30a-32a.
Mr. Ford did not file post-trial motions or a direct appeal of his
Judgment of sentence. RR at 1a-24a. On September 22, 2016, Mr. Ford filed a pro
se petition pursuant to the Post-Conviction Relief Act. RR at 17a. The trial court
appointed counsel who filed an amended counseled Petition. In that petition, Mr.
Ford alleged that he received an unlawful sentence based upon the imposition of a
fine without a hearing on his ability to pay it . RR at 27a-30a. On January 26,
2017, the PCRA Court issued a notice pursuant to P.R.Crim.P. 907 stating its
intention to dismiss Mr. Ford's petition without a hearing. RR at 7a. On March 10,
2017 the PCRA court then dismissed the petition. RR at 7a. Timely notice of
appeal was filed wherein Mr. Ford raised the following issue:
1. Whether the PCRA court erred in refusing post-conviction rehel” with
a sentencing cowrt imposed a penalty of fines and costs without a
hearing on appellant's ability to pay or whether payment would
interfere with appellant’s ability to pay restitution?
2. Whether the PCRA court erred in denying post-conviction relief
where trial counsel failed to object to or take reasonable steps to

correct the imposition of an illegal sentence of fines on his client?

Superior Court Opimion, at 1.




The Superior Court remanded the case for new sentencing after
finding that the trial court erred by imposing a fine without making a determination
that Mr. Ford had the ability to pay such a fine. Superior Court Opinion at 4. The
court found that under 42 Pa.C.8. § 9726(c) the trial court was required to convene
a hearing to determine Mr. Ford's ability to pay a fine, regardless of his agreement
to the fine as part of his guilty plea agreement. Superior Court Opinion at 3-4.
The Superior Court determined that the obligation of the trial court to conduct this
analysis was non-waivable by the defendant. Superior Court Opinion at 3.

There are two places in the record setting forth the terms of Mr.
Ford’s plea agreement: (1) the executed written guilty plea agreement and written
guilty plea colloquy that sets forth the terms and conditions of the guilty plea and
the trial rights that were being given up; and (2) the oral guilty plea colloquy in
which Mr. Ford engaged with the court and counsel at the time of his in court
guilty plea hearing. In neither of the written documents nor in the oral colloquy is
the trial court™s duty to evaluate Mr. Ford’s financial condition addressed. RR at
253-26a, and 30-58a, Further, there is no reference to Section 9726°s prohibition
against imposition of a fine that Mr. Ford could not afford to pay. [/d Finally,
fhers is no admonition that default on the payment of a fine could result in a

finding of contempt and further incarceration beyond the term of the agreed upon




sentence. Id The Superior Court found that Mr. Ford’s consent to the terms of the
guilty plea did not constitute either an explicit or implicit waiver of the court’s

obligations of Section 9726. Superior Court Opinion at 3.




sSUM HE

In this case, appellee Christian Ford entered a consolidated guilty plea on
three cases pursuant to a plea agreement which called for imposition of fines. For
each case the trial court imposed a fine without conducting a hearing on Mr. Ford's
ahility to pay those fines as required by statute. 42 Pa.C.5. § 9276 permits a court
to impose a finc as part of the sentence, but limits that power in two important
ways. First, “the court shall not sentence a defendant to pay a fine unless it appears
of record that the defendant is or will be able to pay a fine” Second, where the
court finds an ability to pay, the court must determine “the amount and method of
payment of a fine, the court shall take into account the financial resources of the
defendant and the nature of the burden that its payment will impose limitations on
the power of the court to impose such a fine.” 1T the court finds that the defendant
cannot afford to pay a fine, it is prohibited from imposing one. The court failed to
undertake that inquiry in violation of section 9276 rendering the sentence unlawful
and tequiring a remand for a hearing on Mr. Ford's ability to pay the fines

imposed.




Mr. Ford's agreement to pay fines as part of the plea agreement does not
relieve the sentencing court of its obligation under section 9726, as that sentencing
statute places an affirmative obligation on the sentencing court to not impose a fine
unless the record shows that the defendant can afford it. Tt is not a “right” that the
defendant can waive. The mere fact that a defendant agreed as part of the plea
bargaining process to pay a specific fine is not by itsell’ sufficient for the
sentencing court to meet its statutory obligation. Where a guilty plea agreement
calls for a term of imprisonment, the primary priority for that criminal defendant i%
the restoration of liberty. Under such circumstances, an agreement to pay a [ine as
part of the plea agreement does not indicate whether the defendant can actually
atford to pay that fine, which is what is required by Section 5726. Section 9726
imposes a mandatory duty on the sentencing court to inguire into a defendant’s
ability to pay a fine and make findings regarding his financial circumstances. This
evaluation cannot be waived by the defendant because it is not a right but rather a
duty imposed upon the court as part of the sentencing scheme Lo assure that an
illegal sentence is not imposed. Regardless. the record in the case indicates that no

waiver happened here. The sentencing court had no way of knowing whether Mr.




Ford even knew that fines cannot exceed his financial means or that his failure to
pay the fine could lead to further incarceration.

The appropriate remedy here is not to vacate the entire sentence and
the plea agreement, which would have far-reaching consequences beyond this case
and would have the potential to interfere with the plea agreement process. Instead,
this Court should do what the Superior Court has repeatedly done when an illegal
financial condition is imposed by a sentencing courl: only vacate the financial

condition and remand for resentencing only on that portion.




ARGUMENT
A. 42 Pa.C.S. § 9726 imposes a substantive limit on the sentcnce that a
court can impose, and the trial court imposed an illegal sentence by not
complying with that statute.

The Commonwealth suggests what seems to be a reasomable
proposition: a defendant who enters into a plea agreement that requires him to pay
a specific fine should be required to pay it as part of his sentence. But within this
proposition is an attempt to upend the sentencing structure in Pennsylvania and to
permit courts to impose illegal sentences. Doing so would violate 42 Pa.C.S. §
9276 and 40 years of consistent case law from this Court and the Superior Court.
This Court must instead reaffirm the importance of Section 9726 and the obligation
of the sentencing court to impose a fine that does not exceed the defendant’s
financial means.

42 PaC.5. § 9276 permils a court to impose a fine as part of the
sentence, but it has two significant limitations on the power of the court to impose
such a fine:

(c) Exception.—The court shall not sentence a defendant to pay a fine
unless it appears of record that:

(1) the defendant is or will be able to pay the fine; and

(2) the fine will not prevent the defendant from making
restitution or reparation to the victim of the crime.




(d) Financial resources.—In determining the amount and method of
payment of a fine, the court shall take into account the financial
resources of the defendant and the nature of the burden that its
payment will impose.

Subsection (c) prohibitz any fine unless the record shows that the
defendant can afford to pay a fine and that such payments will not prevent the
defendant from paying restitution. Subsection (d) requires that the court only
impose a specific dollar amount that a defendant can afford.’ In other words, if 2
court determines based on the “financial resources™ of the defendant and the
“burden™ it would impose that a defendant can only afford a $50 fine, the court is
prohibited from imposing a larger fine. 42 Pa.C.5. § 9726(d). This serves as a
statutory maximum on the allowable sentence (the fine).

Working together, (c) and (d) impose a substantive, statutory limit on
the power of the court to impose a fine. If the record does not support that a
defendant can afford a specific fine, then § 9726 imposes a statutory maximum on
the allowable sentence by capping the fine at a lower amount. Indeed, the en banc
Superior Court—in an opinion joined by then-Judges Mundy and Wecht, with

then-Judge Donohue concurring—ruled that § 9726 “clearly limits the sentencing

L The term “amount and method of payment™ is a term of art that refers to the total amount of
money the defendant owes. It does not refer to payment plans, which are addressed by 42 Pa.C.5.
§8 9730 and 9758. As is described below, the term of art comes from the Model Penal Code.

9




court's power to impose fines; the court is prohibited from imposing a fine unless
the record indicates that the defendant will be able to pay the fine.” Commonwealth
v. Bovd, 73 A.3d 1269, 1272 (Pa. Super. 2013)(en hanc). As a result, the question
of whether the trial court abided by § 9726 goes directly to the legality of the
sentence and cannot be waived. Id.

It is axiomatic that a defendant may not agree to an illegal sentence as
part of a plea agreement, as a “plea agreement cannot contain a term proscribed by
the Legslature.” See, Commonwealth v. Dorsey, 421 A2d 777, 778 (Pa
Super.1980) (striking from a plea agreement a term that required the defendant to
pay mote than one set of court costs); and Commonwealth v Rivera, 154 A.3d 370,
381 (Pa. Super. 2017)(en banc)(defendant cannot “bargain™ for an illegal
sentence). If a statute imposes a maximum sentence of three years in jail, and the
defendant in a plea agreement agrees o five years in jail, the sentencing court
would lack the statutory authority to impose such a sentence. If a sentencing court
can disregard the statutory maximum in Section 9726, it would be functionally no
different, as fines are punishment just like a sentence of incarceration. See
Commornwealth v. Rivera, 95 A.3d 913, 916 (Pa. Super. 2014)(explaining that fines
are “direct consequences, and therefore, punishment™).

The Commonwealth’s position that sentencing courts are free to

10




disregard the clear mandate and limits imposed by § 9726(c) and (d) is particularly
remarkable because this Court and the Superior Court have consistently ruled over
the past 40 years that a sentencing court cannor impose a fine unless the record
shows that the defendant is able to afford to pay that fine. While this Court has
only touched on the topic once, the Superior Court has issued at least twenty
published opinions confirming that the trial court has an obligation to consider the
defendant’s ability to pay a fine under 42 Pa.C.S. § 9726: Commonwealth v.
Rigeins, 377 A.2d 140 (Pa. 1977)(vacating entire sentence. including a fine, for
failure to state teasons on the record under the new sentencing code);
Commonwealth v. Boyd, 73 A.3d 1269, 1272 (whether a trial court complied with
the requirements of § 9726 goes to the legality of the sentence and cannot be
waived) (Mundy, J. and Wecht, J. joining opinion; Donohue, J. concurring in
result); Commonwealth v. Allshouse, 924 A.2d 1215, 1228 n.26 (Pa. Super. 2007),
affirmed 36 A.3d 163 (explaining that “our precedent strongly suggests we strictly
adhere to the mandates™ of § 9726, and vacating a [ine because the trial court
imposed it without sufficient financial information); Commonwealth v. Thomas,
879 A.2d 246, 264 (Pa. Super. 2005)(trial court failed to make “specific findings of
appellant's ability to pay the fine imposed,” in violation of § 9726); Commonwealth

v. Heggenstaller, 699 A.2d 767, 769 (Pa. Super. 1997)(fine in summary case must

11




be based on the defendant’s ability to pay under § 9726); Commonwealth v. Boyd,
679 A2d 1284, 1290 (Pa. Super. 1996)record was insufficient to “determine
whether the lower court had sufficient information available to conclude that
appellant had or will have the financial ability to pay the fine™); Commonwealth v.
Gaddis, 639 A2d 462, 470-71 (Pa. Super. 1994)(trial court “erred in sentencing
appellant to pay such an astronomical fine without making inquiry as to his ability
to pay” as required by § 9726); Commonwealth v. Fusco, 594 A.2d 373, 375 (Pa.
Super. 1991 )(vacating fine because “no inquiry was made as to his ability to pay
the fine imposed™); Commonwealth v. Adame, 526 A.2d 408, 409 (Pa. Super.
1987)(reversing the sentencing order of a trial court because of “procedural
irregularities,” including “[flailure to articulate the amount of the fine, its due date
and inquire as to the appellant's financial ability to pay (see 42 Pa. C.S. §§ 9758(a),
9726(d) and PaR.Crim.P. 1407Y"); Commonwealth v. Hess, 503 A2d 448, 450
(Pa. Super. 1986)(sentencing court “complied with the mandates of subsections
9726(c) and (d) of the Sentencing Code™ in imposing a fine); Commonwealth v.
Stock, 499 A 2d 308, 316 (Pa. Super. 1985)(pursuant to § 9726, sentencing judge
appropriately considered the defendant’s ability to pay a fine); Commonwealth v.
Yacoubian, 489 A.2d 228, 235 (Pa. Super. 1985)(fine improper where it prevented

the defendant from paying restitution); Commonwealth v. Warden, 484 A.2d 131,

12




155 (Pa. Super. 1984)(fine vacated where there was “absolutely no inquiry on the
record” as to the defendant’s ability to pay the fine); Commonwealth v. Scatena,
332 A2d 855, 865-69 (Pa. Super. 1984)(sentencing judge had sufTicient
information through presentence investigation to impose fine under § 9726}
Commomwealth v. Croll, 480 A.2d 266, 276 (Pa Super. 1984)(fine vacated for
failure to comply with § 9726); Commonwealth v. Gaskin, 472 A2d 1134, 1157-58
(Pa. Super. 1984)couwrt lacked evidence necessary to impose a fine when the
defendant “has neither financial assets nor liabilities” and has been “living hand to
mouth™Y;, Commonwealth v. Falkenhan, 452 A.2d 750, 758 (Pa. Super. 1982)(fine
for direct criminal contempt must comply with § 9726); Commonwealth v.
Avenella, 452 A2d 243, 248 (Pa. Super. 1982)(vacating fine for failure to follow §
9726); Commonwealth v. Mead, 446 A.2d 971, 973 (Pa. Super. 1982)(per curiam)
(affirming other parts of the sentence but vacating the fine, as the trial court
violated both Section 9726 and Rule 1407(C) (today Rule 706{C})) because it had
insufficient information about the defendant’s finances); Commonwealth v.
Reardom, 443 A.2d 792, 795 (Pa. Super. 1981)per curiam){trial judge failed to
comply with § 9726 in imposing a fine); Commonwealth v. Schwartz, 418 A2d
537, 639-40 (P Super. 1980)(trial court lacked sufficient information about the

defendant’s finances to impose a fine).




Indeed, in at least four of these cases, the Superior Court ruled that the
fine was illegally imposed as part of the sentence under Section 9726 even if the
defendant pled guilty. See, Fusco, 594 A 2d at 375; Gaskin, 472 A.2d at 1157-58;
Mead, 446 A2d at 973; and Schwartz, 418 A 2d at 639-40. Pennsylvania courts
have, for decades, been required to consider defendants™ ability to pay fines after a
plea agreement, yet the plea agreement process has not collapsed.

Finally, the Superior Court has already ruled that a defendant cannot
asree to financial obligations that exceed those authorized by statute, because that
would lead to an illegal sentence. In Commonwealth v. Dorsey, 421 A2d 777,778
(Pa. Super. 1980), a defendant in Lancaster County entered into a plea agreement
where he agreed to pay three sets of court costs—one on cach indictment.
However, state law permits only one set of court costs.” The court explained that
“[i]Jt must be obvious, however, that a plea agreement cannot contain a term
proseribed by the Legislature. It 1s appropriate, then, to strike such a term from the

agreement, especially when, as is undisputed here, that term did not induce the

2 The statute in Dorsey, the Act of March 10, 1903, P.L. 35, 19 .S, § 1294, was repealed by Act
53 of 1978, the “Judiciary Act Repealer Act” (“JARA™). However, JARA contained a savings
clause that keeps repealed statutes active as part of the common law unless they have been
superseded by court rule, which the 1905 Act has notl. Asa result, it remains binding as part of
Pennsylvania’s common law. See, e.g., Hlarnish v. School Dist. of Philadelphia, 732 A2d 596,
598 n.1 (Pa. 1999)(act governing compulsory nonsuit repealed by JARA, “but remains in effect
as part of the common law™).

14




Commonwealth to enter the agreement.” Id. Section 9726 plays the same role
here: the legislature has proscribed imposing any fine that a defendant cannot
afford. Such a practice is illegal, and a defendant therefore cannot agree to it.

Because the trial court failed to consider Mr. Ford’s ability to pay the
fines at issuc and imposed those fines without any evidence on the record
regarding his ability to pay it, the trial court imposed an illegal sentence.

B. The history of 42 Pa.C.S, § 9726 demonstrates that it is an integral part
of the sentencing structure enacted by the legislature to cure the
problem of defendants owing unaffordable fines.

The importanee of 42 Pa.C.5. § 9726(c) and (d) as integral parts of the
sentencing structure—which were intended to place substantive limits on courts’
sentencing authority—is further highlighted in the history of its enactment, which
dates to the 1962 Model Penal Code. In the early 1970s, Pennsylvania’s courts
were grappling with contemporaneous opinions from the United States Supreme
Court that “unguestionably demonstrated that the desire to eliminate inequities in
the criminal process caused by indigency.” Commomvealth ex rel. Parrish v. CIiff,
304 A2d 158, 161 (Pa. 1973). At the time, there was a real focus and concern on
court practices that jailed indigent defendants for nonpayment of fines and costs
even though those defendants had mo ability to pay. Both this Court and the

General Assembly recognized that the way to end that scourge was Lo ensure that

15




indigent defendants are not assessed unaffordable debt in the first place.

Thus, this Court issued its opinion in Parrish, invalidating a practice
by the Lancaster County Court of Common Pleas that automatically and routinely
jailed defendants who were too poor to pay fines and costs. /d Two months later,
this Court adopted Pa.R.Crim.P. 706 (at the time, it was Rule 1407). In addition to
codifving the Parrish decision in section (A) and (D) and requiring that defendants
have payment plans in section (B), section (C) requires that sentencing courts
consider defendants® ability to pay fines and costs at svz::ﬂ:&:v:ing,3

Then, a year after Rule 706/1407 was adopted, the legislature in Act
345 of 1974 adopted Section 7.02 of the Code as 18 Pa.C.8. § 1326—which today
is 42 Pa.C.8. § 9726. This provision was drawn verbatim from Section 7.02 of the
1962 Model Penal Code from the American Law Institute. Exhibit “A.” See
Commonwealth v. Colin, 335 A.2d 383, 388 (Pa. Super. 1975)Hoffman, J,
dissenting) (noting that the Model Penal Code served as the basis for the 1974
revisions). In so doing, the legislature put a definitive and substantive limit on the
imposition of any fines that are beyond the defendant’s means.

Counsel is unaware of any legislative history specifically addressing

* The language in the provision is nearly identical to that in 42 Pa.C.5. § 9726(d). Amicus cunac
the Defender Association of Pennsylvania provide additional detail on Pa.R.Crim.P. 706(C} in its
amicus brief.
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42 Pa.C.S. § 9726, as 1t was part of a larger criminal justice reform package.
However, there are extensive commentaries accompanying Section 7.02 of the
1962 Model Penal Code. As the drafters explained, “a defendant of very limited
assets . . . may be devastated by even a small fine that causes economic hardship
both to him and to his family out of proportion to the gravity of the offense.”
Model Penal Code and Commentaries, American Law Institute (1985) at 240.
Exhibit “A.” With this policy goal in mind, § 9726 was drafted so “that fines
should not be imposed on those who are or will be unable to pay them.” Jd. at 242,
The intended outcome was that the only cases where fines are unpaid should be
those where “an error as to the application of this criterion has been made (in
which case the fine should be set aside) or cases in which the defendant could pay
the fine but has refused to do so.* Jd. at 241."

Much of this part of the Model Penal Code was concerned with the
downstream consequences of defendants being jailed sometime after sentencing
because they were too poor to pay fines (the same concern this Court expressed in
Parrish and Rule 706). With that in mind, the Commentary to the Code reflects a

concern not only about unlawful incarceration but also that “to a very large extent

4 To make this work in practice, the language in 42 Pa.C.5. §9726(d) was intended to fix “the
amount of a fine and the method of paymeni™ to the “financial resources of the defendant™ based
on the burden payment will impose. fdl at 243,

17




the impact™ of using fines “turns on the means of the defendant™

a defendant of wealth is often unaffected by a fine and may be more

than willing to treat the fine as an acceptable cost of engaging m

prohibited conduct; a defendant of very limited assets, however, may

be devastated by even a small fine that causes economic hardship both

to him and to his family out of proportion to the gravity of the offense.
Model Penal Code and Commentaries, American Law Institute (1985) at 240.
Exhibit “A.”

In other words, indigent defendants face a disproportionate burden
because they struggle to pay what are modest fines to people with means. The
drafters of the Model Penal Code—and the General Assembly in adopting these
provisions wholesale in 42 Pa.C.8. § 9726—had a clear view: only permit courts to

impose fines that the record shows the defendant can afford. This has been the law

for 45 years. To do otherwise violates § 9726 and constitutes an illegal sentence.”

5 Mr. Ford’s PCRA counsel unfortunately did not file a cross-Petition for Allowance of Appeal
with respect to the Superior Court’s ruling that “mandatory™ fines arc not subject to 42 Pa.C.5.§
9726(c) and (d). While this issue is therefore not before the Court, the Court should note thatas a
matier of statutory construction there are no mandatory fines. That is because statutes that
impose “mandatory” fines must be read in pari materia with § 9726, since both address the samc
topic. 1 Pa.C.5. §1932. Accordingly, a “general provision in a statule shall be in conflict with a
special provision in the same or another statute, the two shall be construed, if possible, so that
cffect may be given to both.™ Id. at § 1933. The specihic prevails over the general if there isa
conflict—but only if the conflict is “imeconcilable.” Id. at § 1933 The statutory language ina
statule imposing a “mandatory” fine can easily be read together with § 9726 without being
irreconcilable: the court must impose that statutory fine unless the defendant cannul afford it
under § 9726. As a result, Mr. Ford urges this Court to not draw any distinctions between statutes
that impose discretionary fines versus those that impose mandatory fines.
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C. A sentencing court is still bound by its sentencing oblizations under 42
Pa.C.5. § 9726 even if a defendant enters into a plea agreement that lists

a specifie fine.
Mr. Ford agreed to pay fines as part of his sentence. This does not,
however, relieve the sentencing cowrt of its obligation under 42 Pa.C.S. § 9726(c)
and (d). as that sentencing statute places an affirmative obligation on the
sentencing court to not impose a fine unless the record shows that the defendant
can afford it Thus, it is not a “right” that the defendant can waive. The mere fact
that a defendant agreed as part of the plea bargaining process to pay a specific fine
is not by itself sufficient for the sentencing courl to meet its statutory obligation.
42 Pa.C.S. § 9726 imposes a mandatory duty on the sentencing court to inquire
into a defendant’s ability to pay a fine and make findings regarding his financial
circumstances. This evaluation cannot be waived by the defendant because it 1% not
a right but rather a duty imposed upon the court as part of the sentencing scheme to
assure that an illegal sentence is not imposed. Amici details the important policy
goals that are served by the non-waivable nature of this requirement. Were this
Court to be unpersuaded, however, and find that waiver can be manifested by the

defendant at his guilty plea or sentencing hearing, no waiver happened here

because it was not explained that a fine could not be imposed if he could no afford
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it. See PaR.Crim.P. 590(B)(2)judge must “determine whether the defendant
understands and voluntarily accepts the terms of the plea agreement on which the
guilty plea or plea of nolo contendere is based.™)

Where important procedural protections are waived, that waiver is
only valid where the court has received a proper colloquy and the record manifests
that the waiver was given knowingly, intelligently and voluntarily. For example,
waiver of jury trial rights, whether in favor of a bench trial or a guilty plea must be
accompanied by court colloquy that demonstrates that the defendant’s decision is
knowing, intelligent and voluntary. See Pa. R. Crim. Pr. 620. By affirmatively
prohibiting the imposition of a fine where it is obvious that a defendant cannot
afford it and making that prohibition mandatory (“The court shall not sentence a
defendant to pay a fine unless it appears of record that: (1) the defendant is or will
be able to pay the fine.™), the legislature made is crystal clear that it should not be
waivable. Should this Court find, however, that it is waivable, such a waiver
should carry with it the same comprehensiveness and certainty demanded of the
waiver of other important court procedures.

An agreement to pay a fine as part of a plea agreement does not
indicate whether the defendant can actually afford to pay that fine, which is what is

required by § 9726, While the record does not reflect Mr. Ford's motives in terms
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of the plea deal, there is nothing to suggest that they were any different than
virtually any other defendant in his position: expedite the restoration of liberty;
minimize the period of supervision and worry about the financial cost later
regardless of the capacity to afford it. Among other problems with assuming that a
defendant who pleads guilty is acknowledging he can afford to pay a specific fine
is that the sentencing court has no way of knowing whether the defendant even
knew that fines cannot exceed his financial means or that his failure to pay the fine
could lead to future proceedings that could result in further incarceration. The
written and oral plea colloquy as well as the plea agreement are entirely free of any
mention of the fact that state law prohibits imposition of a fine that exceeds the
defendant’s ability to pay. While the Commonwealth writes in its brief that “[b]y
necessary implication, a party has the ability to perform the terms of the bargain
into which he enters,” the Commonwealth misses the mark. When defendants are
weighing potentially long jail sentences on one hand and a far more abstract
financial consequence on the other, there is certainly no reason why a rational
defendant would give a second thought to the difficulty of paying something with
which he will struggle.

Further, placing the obligation on the trial court to affirmatively

inquire into a defendant’s ability to pay is actually a well-established part of
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Pennsylvania law that arises out of the contempt and probation violation case law.
As is explained in more detail by Amicus Curiae ACLU of Pennsylvamia,
Pennsylvania courts continue to unlawfully incarcerate defendants through
conternpt hearings and to revoke or extend periods of supervision for defendants
who fail to pay fines and costs. One way that our law has developed to address this
problem is to put an affirmative obligation on the trial court 1o inquire into the
reasons for nonpayment. For example, the Superior Court has explained that even
if the defendant did not “offer any evidence concerning his indigency,” the trial
court violates Bearden v. Georgia, 461 1.8, 660, 672 (1983) if it does not “inguire
into the reasons” for nonpayment and make “findings” about the defendant’s
ability to pay. Commonwealth v. Dorsey, 476 A2d 1308, 1312 (Pa. Super.
1984)(emphasis added). That court affirmed these principles just last year,
explaining that trial courts violate the law by jailing defendants for nonpayment
without making “findings of fact” regarding their ability to pay. See
Commonwealth v. Smetana, 191 A3d 867, 873 (Pa. Super. 2018); and
Commonwealth v. Digz, 191 A3d 850, 866 (Pa. Super. 2018)(same). In those
circumstances, as at sentencing under Section 9726, it is the trial court’s obligation
to make certain findings regarding ability to pay. The defendant’s acquiescence or

failure to raise his inability to pay does not excuse the sentencing court of its

22




obligation.

The Commonwealth argues that Commonwealth v. Gardner, 632 A 2d
556 (Pa. Super. 1993), a case about restitution, dictates that a defendant cannot
raise his inability to pay if he agreed to pay an amount as part of a plea bargain.
That argument, and the reliance on Gardner fall apart upon closer scrutiny.
Certainly Gardrner is not binding on this Court, and to the extent that it is directly
relevant to a court’s obligation under 42 Pa.C.S. § 9726, it would alse be in rather
clear contradiction with, at a minimum, four Superior Court cases that invalidated
fines imposed after the defendant entered into a plea agreement. See Fusco, 594
A2d at 375; Gaskin, 472 A2d at 1157-58; Mead, 446 A_2d at 973; Schwarz, 418
A 2d at 639-40.

The biggest problem, however, is that Gardner was operating under
an entirely different statutory framework. To be clear, it is not merely that “fines

are different from restitution™ as a legal matter (although they are)’. Instead, it is

* The goals of restitution are rehabilitstive and restorative and arc valued above payment of a fine which 15 punitive.
See ez, Conmmomweaith v, Walion 397 AZ2d 1179, 1845 (Pa. 1970). Restitution is intended to impeess upon the
defendant that his criminal conduct cawsed the victim's loss or personal imjury snd that it is his responsihibily @
repair the loss or injury as far as possible. Commoemeealth v. Anderson, 39 A2d 300 (Pa. 1990). The primacy. of
restitution owver fnes is evidenced in two ways. The current restilution stamic makes restitution mundatory
regardless of defendant’s ability to pay (18 PaCS. § 1106(c)(1)) #nd Section 9726 makes a finc of sccondary
importance to restitetion. Section 9726 (c) states that the "[tfhe courts shall not sentence, the defendant to pay a fine
umless it appears of rocord that: (2) the fine will nod prevent the defendant from making restitution or reparation of
the victim of the crfime.™ Thus, the type of permissiveness that the Gardmer court may read into the defendimt’s
agresment to pay reslitution is not controlling or cven permmsive wilh respect to the rules created by the legislsture
with respect to the imposition of a fine under 9726,
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that the General Assembly mever mandated that restitution must be tailored to a
defendant’s ability to pay. The Commonwealth is correct that before 1995, the
practice in Pennsylvania was to limit restitution to what a defendant could afford.
But this was nof part of 18 Pa.C.5. § 1106 (the statute that at the time permitted
restitution—today it is mandatory), and not part of a statutorily-mandated
sentencing scheme. Instead, it was solely a requirement imposed by case law,
dating back to Commonwealth v. Fugqua, 407 A.2d 24, 25-26 (Pa. Super. 1979),
based on decisions from other states and the rehabilitative and restorative purpose
of restitution. While the General Assembly explicitly prohibited such a
consideration in Act 12 of the 1995 special legislative session, reviewing the prior
statute shows that there was no prohibition against imposing restitution if a
defendant was unable to afford it.”

With fines and 42 Pa.C.S. § 9726, there is, of course, an entirely
different stamtory scheme. Here, a fine can only be imposed if the defendant is able
to afford to pay it. It goes to the substantive power of the court to impose that fine
in the first place. The General Assembly imposed no statutory maximum on the

restitution at issue m Fugua and Gardner—in contrast to § 9726, which has

"Act 12 came from House Bill 15, P.N. 136, See
hittpe:arww legis state paons/cidocshillinfobillinfo.cfm 2syear= | 995 & sind=| & hody=H&ty pe=RBiba—0015,
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precisely such a statutory maximum. Simply copying and pasting Gardner’s

holding onto this case would ignore this different statutory structure and violate §

9726. As a result, Gardner 13 inapposite.

D. The appropriate remedy is to vacate for resentencing only the part of
the sentence that imposes the illegal fine, while leaving the remainder of
the plea agreement unaffected.

The sentencing court did not abide by its statutory obligation under 42
Pa.C.5. § 9726(c) and (d). The appropriate remedy is not to vacate the entire
sentence and the plea agreement, which would have far-reaching consequences
beyond this case and would have the potential to interfers with the plea agreement
process. Instead, this Court should do what the Superior Court has repeatedly done
when an illegal financial condition is imposed by a sentencing court: only vacate
the financial condition and remand for resentencing only on that portion.

In at least three cases of which counsel is aware, the Superior Court
has confronted illegal financial obligations and stricken them without affecting the
remainder of the sentence. In Mead, the Superior Court in a per curiam decision
ruled that the trial court violated both § 9726 and Rule 706(C) (then Rule 1407(C))
by failing to consider the defendant’s ability to pay the fine. 446 A.2d at 973-74.

The defendant had pled guilty, but the Court nevertheless vacated the fine— while

keeping the other portions of the guilty plea intact—and remanded for the trial
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court to consider the defendant’s ability to pay the fine. Jd. ("Consequently, we
must wvacate that portion of appellant's sentence and remand for further
procesdings. Judgment of sentence affirmed as to imprisonment and payment of
restitution and costs only. Judgment of sentence as to fine is vacated and case
remanded for further proceedings™)(emphasis added).

The court made a substantially similar ruling in Dorsey, in which it
determined that a defendant entered into a plea agreement that unlawfully reguired
that he pay multiple sets of court costs. As a result, the court found it “appropriate,
then, to strike such a term from the agreement” without disturbing the rest of the
agreement. Dorsey, 421 A2d at 778. Similarly, in Commonwealth v. Gentry, 101
A3d 813, 819 (Pa. Super. 2014)—in an opinion by then-Judge Mundy—the
Superior Court vacated a “placcholder” restitution order and instructed the
sentencing court to “conduct a new sentencing hearing, limited to the issue of
restitution.” Again, this decision did not upset the remainder of the plea agreement,
which was not illegal or otherwise invalid. fd. at 815.

The sentencing court should do precisely what the Superior Court in
Mead has instructed: abide by the requirements of the plea agreement while still
following the statutory mandate of § 9726 by determining whether the defendant is

able to pay the fine. If the sentencing court determines that the defendant is unable
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to pay the agreed-upon fine, the sentencing court must reduce it accordingly
without invalidating the rest of the plea agreement. To do otherwise would
eviscerate the General Assembly’s sentencing structure as codified in § 9726.
Accordingly, this Court should vacate the $100 fine and remand so that the
sentencing court can determine whether Mr. Ford can afford it—and if not, impose
either no fine or a lower fine.
CONCLUSION
For the foregoing reasons, appellee submits that the fines imposed on
him should be stricken and the case remanded with instructions that the trial court
convene a hearing to determine whether Mr. Ford can afford to pay a fine, and if
s0, the maximum amount he can afford consistent with the provisions of Section
9726.
Respectfully submitted,
Alan J_Tauber

Attorney for Appellee Christian Lee Ford
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§ 7.01 SENTENCING AUTHORITY OF COURT Art. T

traditionsl language of the Model Code I8 employed, or the newer
terminclogy of conditional discharge is substifuted.®

Section 7.02. Crileria for Imposing Fines.*

(1) The Court shall not sentence a defendant only to pay a fine,
when any other disposition is authorized by law, unless having
regard to the nature and circumstances of the erime and to the
history and character of the defendunt, it is of the opinion that the
fine alone suffices for protection of the public.

{2) The Court shall not sentence a defendant to pay a fine in
addition to a sentence of imprisonment or probation unlesa:

(2) the defendant has derived a pecuniary gain from the crime;
or

(h) the Court is of opinion that a fine is specially adapted to
deterrcnce of the crime involved or {o the correction of the of-
fender.

{3) The Court shall not sentence a defendant to pay a fine unless:
(a) the defendant iz or will be abie to pay the fine; and

th) the fine will not prevent the defendant from making res-
titution or reparation to the victim of the erime.

{(4) In determining the amount and method of payment of a fine,
the Court shall take inio aceount the financial resources of the
defendant and the nature of the burden that ils payment will im-

pose.

Explanatory Note

Subsection (1) proceeds on Lthe premise that a fine alone should
be a sanction to which the court turns only for affirmative reasons,

* Zas Conn. § 68a~29{supervision if probation, no supervision if eonditional discharge;
diseretionary eonditions in both enseal, Ky, §§ 533,020, 330 (supervision for probation
ondy; dissretbonary conditions for both except for requirement of no eviminal conductl;
N.H. Ilﬁlﬂ.ﬂtt&mplﬂmmﬁrmw ennditions disere-
tiomary in alf cases; eourt may reqidre defondant sentenced to suspended pentense bo
repart to prison fecilityl; N.Y. §§ 85.00, .05, lﬂf&Emp.lﬂTﬂth‘rﬁmﬂ:r
batlen only; eonditlions diseretiorsey exeepl I'urmﬂmmlt roporting to
ki }l;l'M'ﬂ‘l:lc-’::ﬂI Hﬁhﬂu‘{pﬁhﬁg i X, Egmwﬁm I';-njiuhthr nu];g:llm
innary for C ] T ton-
ditines discretionary for both) Mich, (2d p) 1970 Finsl Draft §3 1306, 1315, 1820
{aupervigion for probetion only; conditions exsept for requirements of no
violstion of criminal fsw, staying within jurisdieticn of state, and repart te probation
Ihpl‘n'i-ﬂr}.

‘H ipfory. Presented in Tentative Draft Ne. 2 to the Institste ot the Moy 1954
nﬂnntﬂih'rhh‘miw Dratt Mo, 4. Presenbed again to the Inatitute in
Propoasd Divaft Mo. 1 and appeoved sk the My 1961 mepting, See ALl Pro-
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Art. 7 CRITERIA FOR FINES & 7.02

that generally other sanetions are likely to be more effective.
It accordingly provides that a fine alone should be employed only
when it alone will suffice for protection of the publie. Subsection
{1) does not apply te violations, nor to offenses where a corpo-
ration is the defendant.

Subsection (2) artienlates criteria for those occasions when the
court is congidering a fine in addition to s sentence of impris-
onment or probation. The premise ageain ia that the routine im-
position of fines is to be discouraged, and that affirmative reasons
ghould underlie the imposition of fines in this context.

Subsection (2) provides that a fine shall not be imposed unleas
the defendant ia adjudged capable of paying it, either at once or
in the future. Article 302 elaborates on methods of payment and
ths problem of nonpayment, Section 302.2 praviding in particular
that nonpayment can result in a jail sentence only when, in effeect,
the defendant s in contempt of the court order, i.e., only whf_m
he could have paid the fine but did not.

Bubsection (3)}(b) states a second criterion for the imposition
of fines, namely that a fine should not be employed when it would
interfere with the defendant's opportunity to make restitution o
reparation to the vietim of the crime.

Subsection (4) directs the court to consider the defendant's re-
sourees and ability to pay in determining the amount and mathod
of payment of a fine.

Comment*

1. Purpose. This section articulates the policy of the Model
Code to diseourage use of fines as a routine or even frequent
punishment for the commission of erime. Under the classifica-
tion of offenses set out in Section 1.04 any offense that is pun-
ishable only by a fing is declared to be a noncriminal violation,
gince it dilutes the moral blameworthiness that ought to be as-
socizted with the concept of erime to apply the concept to behavior
for which society is willing only to exaet a monetary penalty.
Whether or nol the imposition of another penalty is permitted,
the promiscuous use of fines rests on lergely untested assump-
tions sbout the deterrent efficacy of zentences requiring enly the

ceedlngs 34552 (1961). Reprinted with verbil ehanges in the Proposed Oifficial Draft
aml approved st the May 1962 meeting, See ALI Proceedings 225-27 (1962). For
origing] Comment, see T.DL 2 at 36 (1964).

T With a few exeeptions, research ended Oct. 1, 1579, Por the key to abbrevisted
citatians used for enzcted and propesed pensl codes throughout footrotes, see p. axxi
g,
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payment of a fine.! The use of g fine also has distinetly negative
value for the administration of penal law when its real rationale
is the financial advantage of the ageney levying the fine.

This section approaches the use of fines by declaring that they
may not be imposed unless the court is satisfied that specifically
enumerated conditions have been met. These conditions differ
depending on whether the fine is the only penslty imposed or
accompanies an Imprisonment or probation sentence, Both cases
are governed, however, by the limitations in Subsection {3) con-
cerning the impact a fine would have on the defendant’s finaneial
eirenmstances.

2. Fine as the Only Penally. Subsection (1) supports a re-
stricted role for fines by requiring that a court, before imposing
8 fine as the only sanction for an offense,* must, satisfy itzelf that,
considering the characteristies of the offense and of the offender,
such a disposition will suffice for publie protection. In the ab-
sence of an opinion, a fine may not be the only sanction employed
by the court. Criminal offenses, which are ostensibly to be taken
seripusly by the general population, should not be routinely met
by the imposition of fines as the sole sanction.

However, this ssetion must nol be taken to foster the notlon
that imprisonment should presumptively be the disposition in Heu
ofafine. Section T7.01 clearly states that this is not the intention.
The two sections together require that the eourt aecord priority
te probation or a suspension of gentence, moving from this as a

}“Though studles have ghown e threat of small fines to be cffective in redudng the
frequiency of some types of behavior, the studics bo date have dealt with relatively minor
effenaes that aro not strongly motivated, and there is no resson to suppose that connemie
threats are of eny urigue efficacy.™  F. Zimring & G, Hawkins, Delertemo: 178 (1975),
Higel Walker interprets sbadies showing s low reconvletion rate for effonders who have
been fmed to indieate

that the sort of man whom eourts think they ean eorreet by means of & fine [ in the
nature of things more kely to go simcght whatever is done to him.  ‘This is not st
ali unlikely. The man who is reganded by sonsible courts an werth findng i the man
with & steady job, gool wages and a fixed address: = better prospect than the
intermittontly employed man with ‘wo fited abode’. The very nsturs of = fine makea
it leax likely bo be apphied to the men who are moet Ukely to be resanvictad,

N. Walker, Sentencing in a Rational Society B5 (1563,

* Zubsection (1) iz net intended to apply to cases where 2 corporntion is the defordant
o whete the cotrriction s for = violation.  In both instarcea, the osly alternntives open
fo the comrt are & fine aed a suepenssn of the senfence.  See Bectlons 802040 and
G.04(1}. Eince a soepending of the impomtion of sentente is pot o sentence but the
ﬂhbﬂh;fﬂfmhnu,lbﬂhmﬂnﬁb&mﬂdﬂﬂmﬂhuwﬁm“mwa
language of Section T.02{1]. Om the other hand, selestlon betowes the alternatives set
forih In Seetion B.0203) wiil be by the criterion of 7.0201). Subseetiora (1}
ard (4} of Section 7.02 =pply Lo eotporetions and to eonvictions for violations, as
well a% to the cases coversd by Section B.0Z05).
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starting point to a fine alone or to imprisonment only if the factors
specified by the Model Code as sufficient to support thege alter-
natives affirmatively emerge.

The judgment that fines are of sufficiently doubtful corree-
tional and deterrent utility to warrant treating the question in
this mannar has been accepted in several recently revised codes
and proposals.?

8. Fine with Other Sonctions. Subsection (2) addresses the
question of when fines should be employed in addition to other
sanctions.' Again, the major thrust of the proposal is aimed at
discouraging the routine use of fines. The gquestion is properly
put as whether, given the decision to impose some other sanction,
the addition of a fine to the sentence is likely to contribute sig-
nificantly to achievement of the ohjectives of the sentencing law.
Here, it is possible to state the criteriz for use of fines more
narrowly than in the case of the use of fines alone, since thege
are viewed as ancillary to sanctions that offer a greater potential
in most instances for satisfying the purposes of the law.

The first criterion, permitting the use of a fine when the de-
fendant derived pecuniary benefit from the offense, suggests that

1See Haw, § T06-641(1); lowa § 808.3; Kan § 2-460701% Maw. (p) o, 28,
§ 16(b} Tenn. (p)§ S0-320(a)E); Vi. (ph§ B.60.2. The 1870 Study Draft of a New
Federal Criminal Code coatzined such & provision but B wes omitted without comment
from the 1971 Fingl Repart.  Contpoare Brown Comm'n Finol Report § 3302 with Brosm
Carrer'ns Stisdy Draft § 35082). There was, however, genera] agreemsont of the Com-
mizalon with the poimt that the rootine fmpesition of flses should be dissonrnged.  Cr-
teria were stated in § 330201} of the Brown Comm'n Fingl Report which were designed,
likee Bection T.021) aid [2) of the Mode] Penad Coda, o retord the roptine impesition
of 8 fEme: m‘mmmmﬂhrem“r&ﬂmuﬂmmmhem bm:uﬂdﬂu
i of the impeaition of & fine is uncertals, e.g., it may kart an offender’s enia
ﬂ#mmmmmmm“u . Atk muuumimlmmmm
reason indicaies that o fise is pecolinrly ap -] Brown Comm'n Pinal Repart
§ RB02 Compsont. A 1072 proposed Federal Criminal Code mado reference to justi-
fying criterin for all sentences. Ser ULE. (p) 5. I1TER §3 2003, 2202 (Sepl. 187N
The Wational Advisory Comm'n on Criminel Justive Stapdands and Geals, Corrections,
Stamdard 5.5 (1973) i8 an almost verbatim endorsement of Secthon 7.02

4 Seg Soction ALOR(A).  Seealzo note 2 mirpra. hwmﬂmmﬁtu%
T.H, the Model Code procesds within the tredition of providing for & suspersion of
npndhmﬂimmnﬂmﬂmnnwmﬂmﬂ ﬂtthmuhmpmnslmia
Wnﬁh&ﬂhMHﬂth&mﬂﬂmdtﬂminmwlﬂth
suspended snd the dafondsnt is released upon conditions, this might be dane under the
Wmmmmmﬂh [ﬁxhimﬂut;‘mmhrthedeﬂuufmd

ischarge &8 g sentence aften poasibility move directly by per-
mitting a releas gpon eonditbons by a fine, Zeg Tl ch, 38, 5§ 10065
o0, -0 o Sepp o, £ it sty Lt 01000

: L BUpeTVision 0 are BOpra-

priste, Section ,02(ANd) permita a fine to be jokned to the probaticn order.

‘Thate is one codo that vaes conditional discharge as & scntencing sltomative bat does
not permit & fing to be impesed af the same tme, It does; on the other hapd, permit
g floe and probation. Conn § 63a—28,
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fines are most justified when the offender acted from economie
incentives. The idea is not only that he should be deprived of
profit from the offense, but also that those who aet in response
to economic motives are more inclined than not to respond to the
economic disincentives contained in the law. A number of re-
cently revised codes and proposals have adopted something like
this first criterion.*

There were thought to be some other special cases as well for
which use of a fine might be appropriate. Some acts of vandal-
ism, for example, thongh too serious in cartain contexts to war-
rent a fine alone, may warrant imposition of a fine as an addition
te probation or a short prison term, in order to contribute to
deterrence of the offender or of other potential offenders.* Thus,
Subsection (2)(b) puts the obligation on the court to arrive at the
conclusion that the fine is "specially adapted”—Iis uniquely useful
in the particnlar context—to deterrence of the crime involved or
to the correction of the offender. Several recent revisions con-
tain similar language.”

4. General Limiting Criteria. Both Subsectiona (1) and (2)
deal with the izssue of when a fine should be used in relation to
the other sanctions that are avallahle for erime. Subsection (3)
shifts the focus to factors about the defendant that indicate, in
spite of conclusions that might be justified in thelr absence, that
& fine is not appropriate.

One of the zerious difficulties in the use of fines is that to a
very large extent the impaect of the sanction turns on the means
of the defendant: a defendant of wealth is often unaffectad by a
fine and may be more than willing to treat the fine as an acceptable
cost of engaging in prohibited conduet; a defendant of very lim-
itad assats, howavar, may ba devastated by aven a small fine that
canses economic hardship both to him and to his family out of
proportion to the gravity of the offense.

It can, of course, be smd that all criminal sanetions have dis-
perate impaets and that taking such disparily into consideration
is one of the important ingredients of the sonnd exercise of sen-

* See Haw. § TO6-S1(2Na) Kan. § 21-1600(2Na); Ky. § SM.03062)0d); NI, § 2G4
Ha)lx N.IL § IZ1-32-08(10b) (whether defendant gaieed na reqolt of erime & one
Erctor to he consldered in determinlng whether to Impose flne): Mass, (p) che 264,
§ 1606); Tenn, (p) § 821. See el 3 ABA Stsndands fir Criminal Justhee 18-27{a)
Commentary (2d ed. 1580).

£ dame providors permit the court to fix the emount of the fine &t twice the gross
bozs theat the defendant’s damage to property caused.  Ser, e, Ale. 55 13A-5-11(=){4),
-I-12ck Fln § 77508300,

TE.g., Haw. § 700410210k Han. § 21-400M2KbY W, § 2044=2aX2).
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tencing discretion by the courts. But the problem is of a very
different character when a defendant iz actually unable to pay a
fine. The traditional response to this sitnation was to require,
a3 a substitute, service of a jail term fixed according to a variety
of eriteria but usually based on a ratio of dollare to days.* The
irony of this practice 'was that in most cases jail would already
have been considered in fixing the sentence and the fine chosen
in the belief that no productive purpose would be secomplished
by a jail sentence. The defendant in this pogition was thus re-
guired to serve a jail sentence that had previously heen deter-
mined not to be necessary for preventive, deterrent or other cor-
rectional purposes,

It was for these reasons that the Model Code reformulated the
law on this issue, even prior to the Supreme Court's decision in
Tate v. Short, which adopted the view that * ‘the Constitution
prohibits the State from imposing a fine as a sentence and then
automatieally converting it into a jail term solely becanse the
defendant is indigent and cannet forthwith pay the fine in fu]l’ "*

Under Subsection (3), the court iz not permitted to impose a
fine on & defendant who is unable to pay it at the time of sentence
and who will not be able to pay a deferred fine in installments or
a lump sum. Cases in which a fine is imposed and not paid,
therefore, will ordinarily either be instances in which an error g
to the application of this criterion has been made (in which case
the fine should be set aside) or cases in which the defendant could
pay the fine but has refused to do so. Under Section 302.2 2
defendant may be imprisoned if he wilfully refuzes to pay a fine
ardered by the court.

It may be argued against this scheme that the indigent escapes
fines completely while others have to pay and that a jail sentence
may still have to be impoged in order to prevent the indigent from
escaping criminal punishment altogether. By di couraging wide-
spread_use of fines in Subszections (1) and (2), the Model Coda
blunts the foree of this point. Moraover, the phrase “iz or will
be able to pay™ allows the imposition of fines for some defendants
presently unable to pay, although the sentencing court should

& A enlleetion of the laws of each state oz this point ls reproduced o sn Appendix to
the aplrics of the Court in Willisms v. Thinoks, 398 U8 235, 246 (15700, which held
that a state may not, usder the equal protection clause, subject convieted defendants
to & peried of Imprisoemsent beyond the statutory maxicnim eclely by resson of their
indigency. See ol ABA Standards, Bentencing Alternatives fnd ures § f.5
Comenentary af B25-93 (Approved Draft 1065

u"d.l}l U5, 395, 398 (19T1) (guoting from Morria v. Sehopnflall, 300 15, OB, 500
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consider whether the defendant has other financial obligations
that should take precedence over satisfaction of a fine.®

In regard to defendants for whom a fine would be the appro-
priate sanction but who are unable to pay, the eourt must consider
which of the remaining sanetions can most usefully be employed.
There are numerous ways, for example, in which a sentence of
probation can be employed, or in which a eonditional relesse in
the form of 2 suspension of the sentence can be used. If a jail
gentence is necessary in some of these ecases in order to vindicate
the authority of the law, at least the term can be set in an in-
dividualized manner that reflects its being an undesirable but
required result.

The judgment that fines should not be imposed on those who
are or will be unable to pay them, together with the sanction of
contempt or a close analogy in Lhe event of nonpayment, has found
acceptance in a number of recently revised codes and proposals.”

Sabsection (3) also contains 8 second eriterion, namely, that it
is inappropriate to sentence a defendant to pay a fine that will
prevent him from meking restitution or reparation to the vietim
of his offense. This rests on the simple judgment that the state
should not compete with the vietim of the erime for what may be
the meager assets of the offender. To the extent that the vietim
wottld be entitled to a civil judgment, or to the extent that res-
titution or reparation may be required as a condition of a pro-
bationary sentence, any impulse of the court to impese & fine that
would have priority in ite claims upon the assets of the defendant
and diminish the chances of repayment should be resisted. Sev-
eral recently enacted and proposed revisions have somewhat sim-
ilar provisions.™

¥ Compare ABA Standerds, Bentencing Alternstives and Procedares § 2.70e) (Ap-
proved [haft 19635 3 ABA Standards for Criminsl Justice 18-2.7e) (2d ed. 1980}

W Sex TIL ch, 38, §§ 1005-9-1(c)(1), -9-3(x); lown § D00.5; Kan § 2]-4607(H) (al-
though eourts most consider ability to pay, the statube does not provide for & sanstion
of conlempt for Usase whe cus 2fiord bo pry the fine but fail todosal; Ky. 55 G34.08002),
JLEDLY Me. tit. 17-A, §§ 1802 1304; NJ. § 20:44-2(0) to (d; N.D. § 12.1-32-
O5{1¥e}, (3); Ohio § 24T.14; Ore, § 161.685; Po R, Crim. P. 1407 (1078 Cal, (p}
E.0. 27§ 1304(a) ("4 pummmjmth!mmmnadtn a term nfmrmmiurlkﬂng
to pay o fine which be & Ararchlly unable Lo "'}- Hﬂ.tﬁl}!mlﬂh . {p) ch
Hlilﬂnil&mﬁﬂﬂlmﬁiﬂ 1515, Temm. {p) § B21{z) {does not
provide for sanetion of contempi); \’t,tp!liiﬂ.ﬁlﬂ;lm S04, Besalen ABA Stan-
dards, Sentencing Alternatives and Procedures § 6.6 (Approved Draft 1868) The
Kentucky and New Jersoy rovisions, supre, also borrow a related Ides from the ABA
Btandards by expictly prechuding the imposition of & jail slicrmetive at the time of
paptening.

2 See How, § TOB-541(3)b); 11 ch. 38, § 1005-8-1(cHZ); Ky.§ 534.030i2)ck N.J.
§ 2Cod-2(b) M.D, § 12.1-32-05(1}c); Wash. § SA.20.030 (conrt can order restite-
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5. Amount and Payment Method. Subsection (4) states the
related additional point that, since even among defendants “able™
to pay there are vast differenees in resources, the court should
always consider in fixing the amount of a fine and the method of
payment the finaneial resources of the defendant and the burdens
upon him that payment will impose.

Section 7.03. Criteria for Sentence of Extended Term of Impris-
onment; FPelonies.*

The Court may sentence a person who has been convicted of a
felony to an extended term of imprisonment if it finds one or more
of the grounds specified in this Section. The finding of the Court
ghall be incorporated in the record.

(1) The defendant ia a persistent offender whose commitment
for an extended term is necessary for protection of the public,

The Court shall not make sueh o {inding unless the defendant
is over twenty-one years of age and has previously been convicted
of two felonies or of one felony and two mizdemeanors, com-
mitted at different times when he was over [insert Juvenile Court
age] years of age.

(2) The defendant iz a professional eriminal whose commit-
ment for an extended term Iz necessary for protection of the
public.

The Court shall not make such a finding unless the defendant
Iz over twenty-one years of age and:

{a) the eircumstances of the crime show that the defendant
has knowingly devoted himself to criminz] activity as a major
source of livelithood; or

(b} the defendont has substantial income or resources not
explained to be derived from a source other than criminal
activity.

thon in lien of fnel; U5, (p) 5. 1722 § 2202a)d) (Sept. 1978} (requiring the court to
conakler "any sbligatian mpessd upen the defendant to maka restitution oF
r;mthmtnlhevht[mn[ﬂuuﬁm’] Mich. EHPIIWBMMI 1616; Term.
(phd B20(aMdy Vi (p)§ B.50.2(1)cHRk ABA Standards, Sentencing Alternatives and
Procedures § 2.7(c)Gii) (Approved Draft 1968); 3 ABA Standards for Criminal fustice
1B-2. 7)) (2d ed. 1380,

* Hiplory, Presented to the Institute in Tentstive Draft Mo, B and congidered at
the May 1954 meeting. S ALT Prococdings B1-B7 (1354).  Eeprinted In Tentative
Dresft Mo, 4. Resabmitbed, luthm]:-ldnngeaiuﬂmmdmnﬂxq}.hthelmﬁhh
mﬁmmmm1mmﬂmumu 1981 meeting. See ALI
Proceedings 360-52 (1961},  Eeprinted in the Proposed (Hfictal Draft appreved st the
Moy 1968 meeting.  See ALI Procoedings 22827 (1962).  For origiesl Comment, see
T.D. 2 =t 38 (1584
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