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or parole in Montgomery County, hereby move pursuant to Pa. R. Civ. P. 1701, et seq., for 

certification of the following class:  

All individuals under the authority of Montgomery County Adult Probation and 
Parole Department who are now, or will in the future be, accused of committing a 
“Technical violation” or “Conviction violation” as defined in 204 Pa. Code 
§307.1(b) (2021) and who did not receive a prompt Gagnon I hearing, or any 
assessment to determine release pending final revocation proceedings that comports 
with minimum requirements of due process.  

In support of this Application, Petitioners rely on their Petition and the Answers thereto, and all 

accompanying exhibits, as well as the exhibits accompanying this Application, and all other 

evidence Petitioners will introduce at the hearing to be convened by the Court pursuant to Pa. R. 

Civ. P. 1707.  They seek Class Certification from the Court for all the reasons set forth in the 

attached Memorandum of Law.  
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[PROPOSED] ORDER GRANTING APPLICATION FOR CLASS CERTIFICATION 

AND NOW, this _____ day of ____________ 2022, upon consideration of Petitioners’ 

Application for Class Certification, it is hereby ORDERED that said Application is GRANTED.   

IT IS FURTHER ORDERED that the following class is certified: 

All individuals under the authority of Montgomery County Adult Probation and 
Parole Department who are now, or will in the future be, accused of committing a 
“Technical violation” or “Conviction violation” as defined in 204 Pa. Code 
§307.1(b) (2021) and who did not receive a prompt Gagnon I hearing, or any 
assessment to determine release pending final revocation proceedings that comports 
with minimum requirements of due process.  

 

    BY THE COURT: 
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Petitioners Eboni El, Andrew Haskell, Sung Joo Lee, Akeem Wills, Charles Gamber, and 

David Krah submit this brief in support of their application for class certification under 

Pennsylvania Rule of Civil Procedure 1701, et seq.   

INTRODUCTION 

This action seeks class-wide declaratory and injunctive relief to prevent Respondents—the 

38th Judicial District and several of its employees, sued in their official capacities—from 

incarcerating people accused of violating their supervision conditions without the due process 

guaranteed by Article I §§ 1, 9, and 11 of the Pennsylvania Constitution and the Fourteenth 

Amendment to the United States Constitution. 

Respondents have a policy or practice of indiscriminately incarcerating nearly everyone 

subjected to revocation proceedings and holding them without prompt hearings to determine (1) 

whether there is probable cause to believe they violated the terms of their supervision (a “probable 

cause hearing”) or (2) whether incarceration pending a final hearing is necessary because the 

person is dangerous or a risk of flight (a “preliminary detention assessment”).  Respondents 

routinely incarcerate nearly everyone subjected to revocation proceedings—more than 3,300 

individuals between January 1, 2019, and May 18, 2021, alone—regardless of the nature of the 

violation.  This includes people accused of mere “technical violations,” such as failing to notify 

their probation officer before using over-the-counter medication, and people accused of new 

criminal offenses (a “conviction violation” or “direct violation”) even when the judges handling 

the new criminal charges find them releasable on bail or non-monetary conditions.  Respondents 

then confine these individuals for weeks or months without providing hearings to assess probable 

cause or whether incarceration pending a final hearing is necessary. 

This policy or practice violates both the United States and Pennsylvania Constitutions.  See 

generally Morrissey v. Brewer, 408 U.S. 471, 479, 485, 488–89 (1972); Gagnon v. Scarpelli, 411 
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U.S. 778, 785–86 (1973); Commw. v. Davis, 336 A.2d 616, 619–22 (Pa. Super. 1975); Commw. 

ex rel. Rambeau v. Rundle, 314 A.2d 842, 844–47 (Pa. 1973).  It violates incarcerated persons’ 

procedural due process rights by infringing their core liberty interests with few, if any, checks 

against erroneous incarceration.  It violates their substantive due process rights because it is an 

irrationally excessive and punitive means of preventing flight and keeping the community safe.  

And it is based on an untrue yet irrebuttable presumption that every person facing revocation 

proceedings is dangerous or a flight risk.  Respondents seek (1) a declaration that this practice 

violates the law and (2) a class-wide injunction preventing Respondents from detaining individuals 

facing revocation proceedings without promptly providing the constitutionally required hearings. 

Pennsylvania’s class action procedures exist for precisely this type of case.  This case 

involves a single set of factual questions, common to each of the numerous current and future 

members of the class: whether Respondents in fact indiscriminately incarcerate people subjected 

to supervision revocation proceedings and fail to provide prompt probable cause hearings and 

preliminary detention assessments.  This case likewise involves a single set of legal questions, 

common to every member of the class: whether Respondents’ policy or practice violates 

procedural or substantive due process or imposes an unconstitutional presumption of 

dangerousness.  And this case involves a single request for identical declaratory and injunctive 

relief to address the identical injuries of every member of the class: prohibiting Respondents from 

indiscriminately incarcerating individuals subjected to revocation proceedings and keeping them 

detained pending their final revocation hearing without providing prompt probable cause hearings 

and preliminary detention assessments. 

Class adjudication is also the most practical path forward.  The due process right to a 

prompt probable cause hearing and preliminary detention assessment helps ensure that individuals 
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are not erroneously and unnecessarily incarcerated for weeks or months pending a final supervision 

revocation hearing.  Thousands of individual after-the-fact lawsuits are not only inefficient, but 

also insufficient to protect that right as a practical matter.  By the time an incarcerated person 

obtains a lawyer and sues to force Respondents to provide a probable cause hearing or preliminary 

detention assessment, their right to a hearing “as promptly as convenient after arrest,” Morrissey, 

408 U.S. at 485, already will have been violated.  Many will have lost their jobs, fallen behind on 

bills, missed treatment for health conditions, and otherwise been unnecessarily subjected to the 

traumas of incarceration.  Class treatment is the most efficient and the only practical way forward.    

The record confirms that the proposed class satisfies Pa. R. Civ. P. 1702’s requirements of 

numerosity, commonality, typicality, adequacy of representation, and fairness and efficiency of 

the method of adjudication.  Petitioners respectfully request that the Court certify the following 

class pursuant to Pennsylvania Rule of Civil Procedure 1701, et seq.: 

All individuals under the authority of Montgomery County Adult Probation and 
Parole Department who are now, or will in the future be, accused of committing a 
“Technical violation” or “Conviction violation” as defined in 204 Pa. Code 
§307.1(b) (2021), and who did not receive a prompt Gagnon I hearing, or any 
assessment to determine release pending final revocation proceedings that comports 
with minimum requirements of due process.  

ARGUMENT 

 “It is the policy of this Commonwealth that decisions in favor of maintaining a class action 

should be liberally made.”  Foust v. Se. Pa. Transp. Auth., 756 A.2d 112, 118 (Pa. Cmwlth. 2000) 

(citation omitted); see also Samuel-Bassett v. Kia Motors Am., Inc., 34 A.3d 1, 16 (Pa. 2011).  

Petitioners’ “initial burden is not heavy.”  Cambanis v. Nationwide Ins. Co., 501 A.2d 635, 637 

(Pa. Super. 1985).  “The proponent of class certification ‘must only present sufficient evidence to 

make out a prima facie case’ that the five requirements for class certification are met.”  Muscarella 

v. Commonwealth, 39 A.3d 459, 467 (Pa. Cmwlth. 2012) (citation omitted).  Close cases should 
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be resolved “in favor of allowing the class action.”  Janicik v. Prudential Ins. Co. of Am., 451 A.2d 

451, 455 (Pa. Super. 1982) (citation and internal quotation marks omitted). 

Petitioners satisfy the requirements set forth in Pennsylvania Rule of Civil Procedure 1702.  

First, thousands of individuals accused of supervision violations are and will be indiscriminately 

detained and held without a timely probable cause hearing or preliminary detention assessment, 

rendering the class so numerous that joinder would be impractical.  Second, this case presents 

common factual and legal questions, as Petitioners and putative class members have suffered or 

will suffer the same harm wrought by the same policies.  Third, Petitioners’ claims are typical of 

the class claims for the same reason.  Fourth, Petitioners will adequately represent the class 

members because they have no conflicts of interest, are committed to vigorous representation, and 

have engaged competent, experienced counsel.  Finally, a class action is a fair and efficient method 

for adjudication, as common questions predominate, resolution of the common factual and legal 

issues avoids the risk of inconsistent judgments and is far more practicable than thousands of 

individual suits, and Respondents have acted on grounds generally applicable to the class. 

I. Respondents’ Challenged Policy Or Practice Applies To Thousands Of Proposed 
Class Members, Making Joinder Impractical 

The proposed class includes thousands of people who are or will be incarcerated pending 

supervision revocation proceedings—more than 3,300 people between January 1, 2019, and May 

18, 2021, alone—and satisfies Pennsylvania’s numerosity requirement.  See Pa. R. Civ. P. 1702(1).  

“The class representative need not plead or prove the number of class members so long as she is 

able to define the class with some precision and affords the court with sufficient indicia that more 

members exist than it would be practicable to join.”  Janicik, 451 A.2d at 456 (citation omitted).  

To make this determination, the Court should examine “whether the number of potential individual 

plaintiffs would pose a grave imposition on the resources of the court and an unnecessary drain on 
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the energies and resources of the litigants.”  Id. (quoting Temple Univ. v. Pa. Dep’t of Pub. Welfare, 

374 A.2d 991, 996 (Pa. Cmwlth. 1977)).  “When a class is narrowly and precisely drawn and there 

are still so many potential class members that joinder is impracticable or impossible, the class is 

sufficiently delineated to meet the numerosity requirement.”  Foust, 756 A.2d at 118 (citation 

omitted). 

The proposed class meets this standard.  Respondents’ data shows that approximately 3,384 

individuals were detained and sentenced for supervision violations in Montgomery County 

between January 1, 2019, and May 18, 2021.  Decl. of Nori Reid Mehta, dated Dec. 9, 2021 

(“Mehta Decl.”) ¶ 24.  For at least some of that time, 42 percent of people in the Montgomery 

County jail for supervision violations were being held for alleged technical violations.  See Human 

Rights Watch & ACLU, Revoked: How Probation & Parole Feed Mass Incarceration in the 

United States 141 (July 2020).  Approximately 92 percent of these 3,384 detained individuals were 

not provided separate Gagnon I and Gagnon II hearings.  Mehta Decl. ¶ 37.  On just May 6, 2020, 

604 individuals were detained “pending Gagnon hearings.”  See Affidavit of Michael Kehs, dated 

Feb. 3, 2022 (“Kehs Aff.”), Ex. 1, at 1 (PDF 70).1 

Joinder and individual litigation of this many claims would be wholly impractical.  Such 

suits would not only drain the court and the litigants’ resources, but they would also be 

administratively impossible.  The membership of the class is constantly changing as Respondents 

indiscriminately jail new individuals for alleged supervision violations.  Until Respondents’ 

 
1  The Kehs Affidavit and associated exhibits are included in Respondents’ Brief in 
Opposition to Petitioners’ Application for a Preliminary Injunction, filed on February 4, 2022 
(“P.I. Opp.”).  For the Court’s convenience, Petitioners have included parenthetical citations to the 
PDF version of the full filing.  
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unconstitutional practices cease, every new arrest for an alleged violation would require another 

motion for joinder.  Such administrative burdens would be entirely unjustified.   

Courts have found numerosity satisfied with far fewer potential class members than are 

involved in this action.  See, e.g., Sommers v. UPMC, 185 A.3d 1065, 1069 (Pa. Super. 2018) (337 

class members); ABC Sewer Cleaning Co. v. Bell of Pa., 438 A.2d 616, 618 (Pa. Super. 1981) (250 

members); Ablin, Inc. v. Bell Tel. Co. of Pa., 435 A.2d 208, 214 n.5 (Pa. Super. 1981) (204 

members); Temple Univ., 374 A.2d at 996 (123 members).  Numerosity is evidently present here.   

II. There Are Common Questions of Law And Fact For All Class Members Because 
Their Claims Arise From The Same Unconstitutional Conduct 

The second factor requires “questions of law or fact common to the class.”  Pa. R. Civ. P. 

1702(2).  “The common question of fact means precisely that the facts must be substantially the 

same so that proof as to one claimant would be proof as to all.”  Baldassari v. Suburban Cable TV 

Co., 808 A.2d 184, 191 (Pa. Super. 2002) (citation and internal quotation marks omitted).  

“Common questions will generally exist if the class members’ legal grievances arise out of the 

‘same practice or course of conduct’ on the part of the class opponent.”  Janicik, 451 A.2d at 457 

(Pa. Super. 1982) (quoting Ablin, 435 A.2d at 213).   

The core questions of fact in this case are whether Respondents have a policy or practice 

of indiscriminately detaining nearly all individuals facing supervision revocation proceedings and 

denying prompt probable cause hearings and preliminary detention assessments to those whom 

they incarcerate.  “The defendant may dispute the existence of that policy or the uniformity if its 

application, but that dispute by necessity relates to the entire class, and not just to the plaintiff.”  

Staley v. Wilson Cnty, No. 3:04-1127, 2006 WL 2401083, at *7 (M.D. Tenn. Aug. 18, 2006) 

(finding commonality in class challenge to bail policies).  The discovery to date makes clear that 

these factual questions are common to the class and can be answered by common evidence.   
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First, common evidence shows that Respondents indiscriminately jail virtually everyone 

subjected to supervision revocation proceedings.  Respondents’ data shows that they incarcerated 

at least 89 percent of people facing revocation proceedings between January 1, 2019, and May 18, 

2021.  Mehta Decl. ¶ 33.  As Respondents concede, on May 6, 2020, alone, there were 604 people 

awaiting “Gagnon hearings,” and only 49 of those 604 people were no longer incarcerated.  Kehs 

Aff., Ex. 1, at 1 (PDF 70).  Those 49 people were free only “as a result of Emergency Judge lifting 

Detainer”—meaning Montgomery County initially incarcerated them and a judge later released 

them.  Id.; see also Decl. of Dean Beer, dated Dec. 10, 2021 (“Beer Decl.”) ¶ 4 (“I do not recall a 

case in the years that I was in the Public Defender’s Office [from 2013 until 2020] where a client 

remained in the community for a supervision violation. ...  Montgomery County detains individuals 

charged with supervision violations, regardless of the nature or circumstances of the alleged 

violation.”).  Respondents’ policy or practice persists even though people accused of violations 

“are not necessarily dangerous or flight risks,” and needless incarceration harms individuals, their 

families, and their communities.  Decl. of David Muhammad, dated Dec. 13, 2021 ¶¶ 20, 22–24. 

Second, common evidence confirms Respondents fail to provide prompt probable cause 

hearings and preliminary detention assessments.  Respondents conceded that they never provide 

probable cause or preliminary detention hearings to individuals “detained based on new criminal 

charges,” instead relying solely on the preliminary hearing in the related criminal proceeding.  See 

Affidavit of Kathleen Subbio, dated February 4, 2022 (“Subbio Aff.”) ¶ 21 (PDF 44).  That is the 

case even when courts in the separate criminal proceeding order release on bail.  See, e.g., Beer 

Decl. ¶ 8.  As for those accused of technical violations, Respondents’ written policies allow up to 

thirteen days in jail (nine workdays and two weekends) before even requesting a Gagnon I hearing, 

and more for those who are arrested out of state.  See Subbio Aff., Ex. 1, at 9–10 (PDF 57–58). 
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Last, common evidence confirms that Respondents do not actually provide these hearings 

for months, if ever.  Respondents provided separate Gagnon I and then Gagnon II hearings to only 

eight percent of those detained and sentenced for supervision violations between January 1, 2019, 

and May 18, 2021.  Mehta Decl. ¶ 38; see also Beer Decl. ¶ 5 (“Montgomery County does not 

conduct Gagnon I hearings before a judge or other appropriate neutral authority at or near the time 

of arrest,” but rather provides “only one hearing in front of a judge that combine[s] both [Gagnon 

I and Gagnon II] proceedings.”).  Respondents jailed people for an average of 70 days before 

providing any hearing at all.  Mehta Decl. ¶ 35.  And Respondents never conduct preliminary 

detention assessments.  See Beer Decl. ¶ 7 (“During my tenure at the Public Defender’s Office, I 

do not recall Montgomery County ever providing my clients facing revocation proceedings with 

any opportunity to challenge their detention and advocate for release.”).  This common policy-

and-practice evidence establishes that the factual questions presented here are common to the class. 

The central legal question is likewise common to the class: whether Respondents’ generally 

applicable policies or practices of indiscriminately incarcerating class members and failing to 

provide prompt probable cause hearings and preliminary detention assessments violate due 

process.  Critically, this suit does not challenge any individual detention or revocation decisions, 

and it seeks no individual relief.  Thus, “neither the events that precipitated a parolee’s revocation 

charge nor the ultimate disposition of the underlying charges or the parole revocation are necessary 

to determining whether a parolee’s due process rights were violated during the revocation.”  King 

v. Walker, No. 06 C 204, 2006 WL 8456959, at *7 (N.D. Ill. May 8, 2006) (certifying similar class 

of individuals challenging systemic denial of Gagnon I hearings); see also Staley, 2006 WL 

2401083, at *7 (finding commonality even though “bail was set individually for each proposed 

member” because “the alleged policy would have applied to them all”). 
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Indeed, Respondents’ opposition papers effectively concede that the legal issues are 

common to the class.  As to direct violations, Respondents contend that preliminary hearings in 

separate criminal proceedings provide sufficient process.  See, e.g., P.I. Opp. at 3–4, 27–28; Subbio 

Aff. ¶ 21 (PDF 44).  Whether those separate proceedings validly substitute for probable cause 

hearings and preliminary detention assessments as to the supervision violation—even when 

Respondents automatically detain the individual regardless of the criminal court’s release 

determination—is a common question of law.  As to technical violations, Respondents argue that 

their written policies provide sufficient process, further demonstrating that resolution of this legal 

question will be common to the entire class.  See P.I. Opp. at 25–26 (relying on “Judicial 

Respondents’ Affidavits and policies”). 

The core legal questions presented here thus “arise out of the same practice or course of 

conduct,” Janicik, 451 A.2d at 457 (citation and internal quotation marks omitted), and there are 

no atypical or unique issues that would inhibit class-wide treatment.  Accordingly, the 

commonality requirement is clearly met. 

III. Petitioners’ Claims Are Typical Of The Claims Of The Class Since All Claims Arise 
Out Of The Same Unconstitutional Policy or Practice  

The typicality factor requires that the claims of the class representatives be typical of those 

of the entire class.  Pa. R. Civ. P. 1702(3).  “Typicality exists if the class representative’s claims 

arise out of the same course of conduct and involve the same legal theories as those of other 

members of the putative class.”  Samuel-Bassett, 34 A.3d at 31 (citation omitted).  “The 

requirement ensures that the legal theories of the representative and the class do not conflict, and 

that the interests of the absentee class members will be fairly represented.”  Id. (citation omitted). 

Petitioners’ claims are typical of putative class members’ claims because they “arise out of 

the same course of conduct, involve the same legal theories, and do not raise divergent goals or 
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interests.”  Muscarella, 39 A.3d at 470; see also Staley, 2006 WL 2401083, at *8 (finding typicality 

where the plaintiff’s claim and the class claims arose “from the same course of conduct—the 

defendants’ practices in setting bail” and were “based on the same legal theory—that the practice 

violates the [U.S. Constitution], as well as Tennessee law”). 

Petitioners’ claims arise from Respondents’ policies or practices of indiscriminate 

incarceration and prolonged detention without prompt probable cause hearings or preliminary 

detention assessments as described above.  Respondents incarcerated each Petitioner regardless of 

the nature of the alleged violation, any safety or flight risks, or whether they were released on 

related criminal charges.  See Decl. of Eboni El, dated Oct. 6, 2021 (“El Decl.”) ¶¶ 1, 11; Decl. of 

David Krah, dated Oct. 21, 2021 (“Krah Decl.”) ¶¶ 2, 6; Decl. of Akeem Wills, dated Oct. 21, 

2021 (“Wills Decl.”) ¶¶ 2, 6; Decl. of Andrew Haskell, dated Oct. 21, 2021 (“Haskell Decl.”) ¶¶ 2, 

5; Decl. of Sung Joo Lee, dated Oct. 1, 2021 (“Lee Decl.”) ¶¶ 2, 4, 6; Decl. of Charles Gamber, 

dated Oct. 15, 2021 (“Gamber Decl.”) ¶¶ 2, 10.  Respondents then confined each Petitioner in the 

Montgomery County Correctional Facility (“MCCF”) for weeks or months without a probable 

cause hearing or a preliminary detention assessment to determine if that prolonged incarceration 

was necessary.  See El Decl. ¶¶ 12-13; Haskell Decl. ¶¶ 4, 7, 8; Lee Decl. ¶¶ 2, 6, 16; Wills Decl. 

¶¶ 7-8, 10; Gamber Del. ¶¶ 2, 5, 8; Krah Decl. ¶¶ 2, 7.2 

 
2  Petitioner El’s “Admission Date” to the MCCF was September 14, 2021, Decl. of Lori 
Martin, dated May 3, 2022 (“Martin Decl.”) Ex. A1 at 4, and the only hearing she received was a 
Gagnon II hearing on October 28, 2021, id. Ex. A2 at 1.  Petitioner Haskell was arrested for an 
alleged parole violation on April 20, 2021, see id. Ex. B1 at 2, and his one and only hearing was 
held on October 18, 2021, id. Ex. B2 at 1.  Petitioner Lee was detained for an alleged supervision 
violation on August 25, 2021, id. Ex. C1 at 4, and received his one and only hearing on Sept. 28, 
2021, id. Ex. C2 at 1.  Petitioner Wills was detained in MCCF on April 14, 2021, id. Ex. D at 3, 
and he had not received a hearing as of December 2021, id. at 1-3.  Petitioner Krah was detained 
on a supervision detainer on September 15, 2021, id. Ex. F1 at 2, and he was released on December 
1, 2021, after his criminal charges were withdrawn, id. at 1.   
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Petitioners do not contest their individual revocations or raise any unique claims regarding 

their individual detention.  They challenge only Respondents’ policy or practice of indiscriminate 

incarceration and prolonged detention without constitutionally required hearings—a policy or 

practice to which they were all unconstitutionally subjected.  The “determinative issue” in this case 

thus does not turn on “each individual suspect’s facts and circumstances, but rather whether or not 

[Montgomery] County failed, as a matter of policy, ever to consider those individual facts and 

circumstances.”  Staley, 2006 WL 2401083, at *8 (internal quotations omitted). 

Besides suffering the same injury, Petitioners and class members all seek the same 

declaratory and injunctive relief, which will apply equally to all members of the class: stopping 

Respondents from indiscriminately incarcerating people and detaining them without prompt 

probable cause hearings and preliminary detention assessments.  That relief does not give rise to 

any intra-class conflicts, as Petitioners do not seek an injunction that would require hearings over 

the incarcerated individual’s objection.  Class members who wish to delay or waive their hearings 

may do so.  Each named Petitioner’s position is thus fully aligned with the class members’ position. 

Any factual differences in the circumstances of Petitioners’ detention do not “render a 

claim atypical under the ‘typicality’ prerequisite so long as the claim arises from the same events 

that give rise to the claims of the class members.”  Delaware Cnty. v. Mellon Fin. Corp., 914 A.2d 

469, 475 (Pa. Cmwlth. 2007).  Rather, “[t]he atypicality or conflict must be clear and must be such 

that the interests of the class are placed in significant jeopardy.”  Klusman v. Bucks Cnty. Court of 

Common Pleas, 564 A.2d 526, 531 (Pa. Cmwlth. 1989) (internal quotations and citations omitted).  

Petitioners’ claims and the class’s claims turn on the same injuries, and all seek precisely the same 

relief.  There is no conflict at all, much less a conflict placing the interests of the class in any 

jeopardy.  The typicality requirement is satisfied. 
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IV. Petitioners’ Counsel, Interests, And Financial Resources Ensure The Fair And 
Adequate Representation of Class Members  

Petitioners will fairly and adequately protect the class members’ interests.  Under Rule 

1709, the Court considers on this point whether the representative parties have (1) attorneys who 

will provide adequate representation, (2) any conflicts of interest with the absent class, and (3) 

adequate financial resources to assure protection of absent class members.  Pa. R. Civ. P. 1709.   

“With regard to the first factor, generally, until the contrary is demonstrated, courts will 

assume that members of the bar are skilled in their profession.”  Dunn v. Allegheny Cnty. Prop. 

Assessment Appeals & Rev., 794 A.2d 416, 425 (Pa. Cmwlth. 2002) (citations and internal 

quotation marks omitted).  That presumption is justified here, as Petitioners’ counsel are 

experienced in the litigation of complex constitutional matters and class actions.  Attorney Lori 

Martin was admitted to practice in the Commonwealth of Pennsylvania in 1989 and has been a 

member in good standing of the Pennsylvania bar since.  Ms. Martin has zealously litigated many 

complex class actions.  See Martin Decl. ¶¶ 1, 6.  Attorney Witold Walczak has been with the 

ACLU of Pennsylvania for over 30 years, vigorously advocating for individuals’ civil rights, 

including in many class actions.  Mr. Walczak is a member in good standing of the Pennsylvania 

bar.  See Declaration of Witold Walczak, dated May 3, 2022 (“Walczak Decl.”) ¶¶ 1, 3, 6.  

Courts also “have generally presumed that there is no conflict of interest on the part of the 

representative parties unless the contrary is established and have relied upon the adversary system 

and the court’s supervisory powers to expose and mitigate any conflict.”  Dunn, 794 A.2d at 425–

26 (citation and internal quotation marks omitted).  That presumption holds here, as the named 

Petitioners have no conflict of interest in the maintenance of the class action.  None have any 

interest in relief distinct from that requested for all class members, and relief for named Petitioners 

would remedy the common harms suffered by all. 
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Last, “courts have accepted affidavits of counsel that they will advance the necessary costs 

as sufficient evidence to support a finding that adequate financial resources exist and also have 

accepted the lack of a challenge to the ability to finance the litigation as sufficient to establish 

adequate financial resources.”  Muscarella, 39 A.3d at 471 (citation omitted).  Petitioners’ counsel 

are working pro bono, have agreed to advance the costs of litigation to maintain this action, and 

have the financial capacity to do so.  See Martin Decl. ¶ 8; Walczak Decl. ¶ 8. 

V. A Class Action Provides A Fair And Efficient Method For Adjudication Of The 
Constitutionality Of Respondents’ Detention Policies and Practices 

“In determining fairness and efficiency, [the Court] must balance the interests of both the 

present and absent litigants and the interests of the court system.”  Muscarella, 39 A.3d at 472 

(citing Dunn, 794 A.2d at 427).  Rules 1708(a) and (b)(2) guide the Court’s consideration of this 

issue in cases seeking solely equitable and declaratory relief by providing five key factors.  Each 

factor is met in this case. 

Predominance.  Rule 1708(a)(1) asks “whether common questions of law or fact 

predominate over any question affecting only individual members.”  Pa. R. Civ. P. 1708(a)(1).  

This prong is generally met where the class claims turn on “a common source of liability,” such 

as the existence of a design defect, Samuel-Bassett, 34 A.3d at 23–24, or the meaning of an 

identical contractual provision, Janicik, 451 A.2d at 461–62.  Thus, common questions 

predominate where, as here, the key issue for every individual claim is the legality of a single 

course of conduct by the party opposing certification.  For example, one court found predominance 

in a case where the issue was whether “the procedure by which a subscriber’s hospital bills are 

either covered or denied … is impermissible, not whether the decision … was medically correct.”  

D’Amelio v. Blue Cross of Lehigh Valley, 500 A.2d 1137, 1145 (Pa. Super. 1985).  Another court 

similarly found predominance where the central issue was whether a challenged, generally 
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applicable “late fee [was] a reasonable pre-estimate of actual costs” and reasonableness did not 

have to be “determined subscriber by subscriber.”  Baldassari, 808 A.2d at 194. 

Common issues clearly predominate here.  Petitioners challenge the constitutionality of 

Respondents’ generally applicable detention policies or practices.  All class members are or will 

be detained by the 38th Judicial District, and Respondents have a policy or practice of holding 

those individuals without constitutionally required prompt probable cause hearings or preliminary 

detention assessments.  See supra at 9-12 (outlining common evidence of these policies and 

practices).  This singular course of conduct violates the state and federal constitutions.  See 

D’Amelio, 500 A.2d at 1144 (“[C]lass certification was appropriate because there was only an ultra 

vires policy that was being challenged, and not an individual, factualized determination.”) (citation 

omitted).  Thus, the common factual and legal questions at the heart of this case predominate over 

any individualized issues, rendering the proposed class “sufficiently cohesive to warrant 

adjudication by representation.”  Samuel-Bassett, 34 A.3d at 23 (citation omitted). 

Manageability.  Rule 1708(a)(2) asks the Court to consider “the size of the class” and any 

“difficulties likely to be encountered in the management of the action as a class action.”  Pa. R. 

Civ. P. 1708(a)(2).  Petitioners’ suit does not implicate any administration issues, as their claims 

involve straightforward factual and legal questions that equally apply to all class members.  In fact, 

the alternative—separate actions for each of the thousands of current and future unlawfully 

detained individuals—would pose immense administrative burdens.  While the class is large, the 

evidence supporting the class claims is largely statistical and should be readily available from 

Respondents.  See Janicik, 451 A.2d at 462 (management problems not unduly burdensome where 

respondent has centrally stored the relevant information).  Indeed, Petitioners have already used 

such data to determine that Respondents provided separate Gagnon I and then Gagnon II hearings 
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to only eight percent of those detained and sentenced for supervision violations, and jailed people 

held for alleged supervision violations for an average of 70 days before providing any hearing at 

all.  See Mehta Decl. ¶¶ 35, 38.  Last, the declaratory and injunctive relief sought is readily 

manageable regardless of the size of the class. 

Risk of inconsistent adjudications.  Rule 1708(a)(3)(i) requires the Court to consider 

whether separate actions would “confront the party opposing the class with incompatible standards 

of conduct.”  Pa. R. Civ. P. 1708(a)(3)(i).  Such risks are “forceful arguments in support of the 

approval of the class action,” as “even a small risk of inconsistent adjudications is unnecessary.”  

Janicik, 451 A.2d at 462 (citation omitted).  Petitioners seek a declaration that detention without 

prompt probable cause hearings and preliminary detention assessments is unconstitutional and an 

injunction prohibiting that unconstitutional incarceration.  Individual suits outside this litigation 

would risk disparate determinations as to the legality of the practice writ large or the length of 

detention without a hearing that due process will tolerate.  Class adjudication will eliminate this 

risk and ensure uniform treatment of class members and their legal rights, to the benefit of both 

Respondents and the class. 

Impairment of individual interests.  Rule 1708(a)(3)(ii) requires the Court to consider 

whether separate actions would, “as a practical matter … substantially impair or impede” absent 

class members’ “ability to protect their interests.”  Pa. R. Civ. P. 1708(a)(3)(ii).  This consideration 

cuts decisively in favor of certification.  Class-wide declaratory and injunctive relief is the only 

mechanism to protect individuals’ right to prompt probable cause hearings and preliminary 

detention assessments.  By the time an incarcerated person obtains legal representation and sues, 

their right to a prompt hearing will have already been violated.  Even more so by the time a ruling 

in that individual suit is issued.  The passage of time could also prevent a ruling on the merits, as 
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individuals who bring their own suits eventually receive a revocation hearing, which, although 

constitutionally insufficient, might moot the individual injunctive suits. 

“[T]he liberty of a parolee, although indeterminate, includes many of the core values of 

unqualified liberty and its termination inflicts a ‘grievous loss’ on the parolee and often on others.”  

Morrissey, 408 U.S. at 482.  Forcing class members to bring separate actions would, “as a practical 

matter,” Pa. R. Civ. P. 1708(a)(3)(ii), vitiate the very right Petitioners now seek to preemptively 

protect.  Class adjudication avoids these risks and provides a “speedier and more comprehensive 

…  determination of the claim.”  Janicik, 451 A.2d at 462. 

Other litigation.  Petitioners are not aware of any other litigation challenging 

Respondents’ policy or practice of indiscriminate incarceration without providing prompt probable 

cause hearings and preliminary detention assessments.  See Pa. R. Civ. P. 1708(a)(4).   

Appropriate forum.  This Court is the appropriate forum for this action.  See Pa. R. Civ. 

P. 1708(a)(5).  As Petitioners explained in their reply brief in support of their application for a 

preliminary injunction (at 10-12, which Petitioners incorporate here), this Court has original 

jurisdiction over “all civil actions or proceedings … [a]gainst the Commonwealth government, 

including any officer thereof, acting in his official capacity,” except in a few situations not relevant 

here.  42 Pa. Cons. Stat. § 761(a)(1).  Respondents are part of the “Commonwealth government,” 

which includes “the courts and other officers or agencies of the unified judicial system,” id. § 102, 

so this Court is the appropriate forum, see McFalls v. 38th Jud. Dist., No. 4 M.D. 2021, 2021 WL 

3700604, at *7 (Pa. Cmwlth. Aug. 6, 2021) (finding similar claims “fall within the original 

jurisdiction of our Commonwealth’s lower courts”). 

Grounds Generally Applicable To The Class.  Rule 1708(b)(2) is satisfied because 

Respondents acted “on grounds generally applicable to the class, thereby making final equitable 
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or declaratory relief appropriate with respect to the class.”  Pa. R. Civ. P. 1708(b)(2).  Respondents’ 

practice of indiscriminate incarceration and failure to provide prompt probable cause hearings and 

detention assessments has uniformly deprived all class members of their constitutional rights, and 

the relief requested is similarly universal in scope. 

CONCLUSION 

For these reasons, Petitioners respectfully request that the Court certify the proposed class 

of all individuals under the authority of Montgomery County Adult Probation and Parole 

Department who are now, or will in the future be, accused of committing a “technical violation” 

or “conviction violation” as defined in 204 Pa. Code § 307.1(b), and who did not receive a prompt 

Gagnon I hearing, or any assessment to determine release pending final revocation proceedings 

that comports with minimum requirements of due process. 
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require filing confidential information and documents differently than non-confidential 

information and documents. 

Date:  May 4, 2022      /s/ Lori A. Martin 
        Lori A. Martin (Pa. 55786) 
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I, Lori A. Martin, hereby certify that on May 4, 2022, a true and correct copy of the 

foregoing document entitled Petitioners' Memorandum in Support of Application for Class 

Certification, together with all supporting materials thereto, was served upon all counsel of record 

by and through this Court’s electronic filing system. 

Date:  May 4, 2022 /s/ Lori A. Martin 
Lori A. Martin (Pa. 55786) 
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EBONI EL, ANDREW HASKELL, SUNG 
JOO LEE, AKEEM WILLS, CHARLES 
GAMBER, DAVID KRAH, on behalf of 
themselves and all persons similarly situated, 
 

Petitioners, 
v. 

 
38TH JUDICIAL DISTRICT, Hon. 
CAROLYN CARLUCCIO, President Judge 
(in her official capacity), KATHLEEN 
SUBBIO, Chief Adult Probation and Parole 
Officer (in her official capacity), MICHAEL 
R. KEHS, Court Administrator (in his official 
capacity), and LORI SCHREIBER, Clerk of 
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No. 376 MD 2021 
Class Action 
Original Jurisdiction 

 

DECLARATION OF LORI A. MARTIN IN SUPPORT OF PLAINTIFF’S MOTION FOR 
CLASS CERTIFICATION 

 

I, Lori Martin, declare as follows: 

1. I am an attorney duly licensed to practice before the courts of the State of 

Pennsylvania, and I am a partner with the law firm of Wilmer, Cutler, Pickering, Hale & Dorr LLP 

(“WilmerHale”). 

2. WilmerHale has been committed to pro bono representation since the early 

twentieth century, when partner Reginald Heber Smith authored the seminal book Justice and the 

Poor and galvanized the organized bar nationally to secure equal justice for those unable to afford 

counsel.  Since then, the firm’s lawyers have remained involved in influential pro bono cases and 

other volunteer legal projects.  In 1954, Joseph P. Welch, assisted by James F. St. Clair and John 

Kimball, Jr., represented the U.S. Army on a pro bono basis in the nationally televised Army-

McCarthy hearings.  In 1963, Lloyd Cutler and others served as the leading force in creating the 
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Lawyers’ Committee for Civil Rights Under Law at the request of President John F. Kennedy.  In 

1992, John Pickering led the effort to establish the Pro Bono Institute’s Law Firm Pro Bono 

Challenge and ensured that the firm was its first charter signatory.  The firm helped establish 

Lawyers for Children America, a nonprofit organization dedicated to providing services and 

advancing pro bono advocacy for abused and neglected children in the child welfare system.  In 

addition, the firm co-founded and continues to support the WilmerHale Legal Services Center of 

Harvard Law School, a major clinical teaching facility that has assisted more than 20,000 low-

income persons in the past ten years. 

3.  WilmerHale’s pro bono and philanthropy work has garnered numerous awards and 

honors, including the following: 

• 2018 – WilmerHale was recognized by the Immigrant Defense Project for its work 
in the area of immigrant rights, including cases in the Second Circuit, Ninth Circuit, 
Supreme Court and elsewhere. 
 

• 2017 – WilmerHale was recognized as the Advocacy Firm of the Year from the 
Human Trafficking Pro Bono Legal Center for our extensive work in the human 
trafficking field. 
 

• 2016 – WilmerHale received the Pro Bono Law Firm Award from PAIR (Political 
Asylum / Immigration Representation Project) for excellence in and dedication to 
asylum pro bono service. 
 

• 2015 – The firm was honored at DC Appleseed Center for Law and Justice’s awards 
reception for its pro bono contributions. 
 

• 2014 – WilmerHale was honored for outstanding pro bono dedication and efforts 
at the Healing & Hope reception, an annual awards ceremony and fundraiser for 
the Campaign for the Fair Sentencing of Youth. 
 

• 2012-2015 – Law360 selected WilmerHale to its “Pro Bono Firms of the Year” list 
for notable successes ranging from issues affecting the nation to life-altering 
representations of individual clients.  
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• 2003-2018 – The firm is recognized in the annual American Lawyer “A-List,” a 

compilation that lists the leading US firms and honors overall excellence, including 
financial success, commitment to pro bono work, workforce diversity and the 
training and development of younger lawyers. 

4. WilmerHale has often handled high-profile, large-scale public interest litigation.  

These pro bono cases have covered various issues, including several death penalty representations, 

campaign finance reform legislation, detainees’ rights at Guantanamo Bay, and defending the 

Massachusetts Interest on Lawyer Trust Account (IOLTA) programs funding legal services for the 

poor.  The collective knowledge and experience of the firm will contribute significantly to the 

success of the class in this case. 

5.  WilmerHale is also a leading law firm with decades of complex class action 

experience, including several class actions taken on a pro bono basis.  For example, in Rosie D. v. 

Patrick, the firm earned high praise for its vigorous representation of Medicaid recipients seeking 

to enforce their rights to state benefits.  See 593 F. Supp. 2d 325, 327 (D. Mass. 2009) (“[T]he 

level of professionalism exhibited by Plaintiffs’ counsel at every stage has been unsurpassed by 

any the court has seen,” and “the result achieved by Plaintiffs’ counsel has been profound and, for 

their clients, one hopes, transformational.”). 

6. I have extensive experience in complex class action litigation.  See, e.g., Fishman 

Haygood Phelps Walmsley Willis & Swanson LLP v. State St. Corp., No. 1:09-10533-PBS, 2010 

U.S. Dist. LEXIS 28496 (D. Mass. March 25, 2010); DeBenedictis v. Merrill Lynch & Co., Inc., 

492 F.3d 209 (3d Cir. 2007); Carfora v. TIAA, Case 1:21-cv-08384-KPF, (S.D.N.Y.). I was twice 

selected as the “Mutual Funds Law Lawyer of the Year” in the New York area by the Best 

Lawyers in America and have been recognized by Chambers & Partners for my securities 

litigation practice.  I am an elected member of the Council of the American Law Institute, the 
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leading independent organization in the United States producing scholarly work to clarify and 

modernize the law.   

7. To date, WilmerHale has served a pivotal role in preparing this case for litigation, 

including, but not limited to: the Petition for Review, the request for preliminary injunction, 

attending conferences related to this matter with the Court, and advancing discovery in the action. 

8. WilmerHale is committed to dedicating the necessary resources and working 

together with American Civil Liberties Union of Pennsylvania as Co-Counsel for the benefit of 

the class. 

9. Attached are true and correct copies of the following documents produced by 

Respondents on February 9 or 15, 2022, in response to Petitioners’ First Set of Requests For 

Production of Documents, with confidential information redacted consistent with the Public 

Access Policy: 

Exhibits A1 and A2:  Documents related to Petitioner Eboni El 

Exhibits B1 and B2: Documents related to Petitioner Andrew Haskell 

Exhibits C1 and C2: Documents related to Petitioner Sung Joo Lee 

Exhibit D1:  Documents related to Petitioner Akeem Wills 

Exhibits E1 and E2: Documents related to Petitioner Charles Gamber 

Exhibits F1 and F2: Documents related to Petitioner David Krah 
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v. 

 
38TH JUDICIAL DISTRICT, Hon. 
CAROLYN CARLUCCIO, President Judge 
(in her official capacity), KATHLEEN 
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No. 376 MD 2021 
Class Action 
Original Jurisdiction 

 

DECLARATION OF WITOLD J. WALCZAK IN SUPPORT OF PLAINTIFF’S 
MOTION FOR CLASS CERTIFICATION 

 
I, Witold J. Walczak, declare as follows:  

1. I am an attorney duly licensed to practice before the courts of the State of 

Pennsylvania, and the legal director of the American Civil Liberties Union of Pennsylvania 

(“ACLU-PA”).   

2. My experience handling civil rights and class action litigation goes back more than 

thirty years.  My first job after graduating from Boston College Law School in 1986 was with the 

Prisoner Assistance Project (“PAP”), an office within the Maryland Legal Aid Bureau.  The PAP 

had a contract with the state of Maryland to provide civil rights and habeas corpus legal services 

to all state prisoners.  I was assigned to and responsible for all of the civil rights legal needs of 

thousands of prisoners housed at Maryland state prisons.  In late 1990, I was named Acting Chief 

Attorney of the PAP, a position I held until moving to Pittsburgh, Pennsylvania, in May 1991. 
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3. I have been with the ACLU-PA since August 1991, and I have served as the Legal 

Director since 2004, overseeing the organization’s statewide litigation program. 

4.  The ACLU-PA defends and promotes the fundamental principles and values 

protected by the constitutions of the United States and of the Commonwealth of Pennsylvania, as 

well as by national, state, and local civil rights laws.  For more than 100 years, the ACLU has 

sought to protect and expand the freedoms of expression, belief and association; voting rights; the 

separation of church and state; the right to privacy, including reproductive freedom, due process 

of law, including the rights of the accused of immigrants; limitations on the power of police; and 

the right to equal protection for all.  I have held various positions inside the organization during 

that time, but all of them involved litigation.   

5. During my time as ACLU’s Legal Director, I have handled many nationally 

significant civil rights cases.  See, e.g., Kitzmiller v. Dover Area Sch. Dist., 400 F. Supp. 2d 707 

(M.D. Pa. 2005) (challenging teaching “intelligent design” creationism in public schools); Lozano 

v. City of Hazleton, 724 F. 3d 297 (3d Cir. 2013) (challenging a municipality’s attempt to exclude 

undocumented immigrants); Applewhite v. Commonwealth, 54 A.3d 1 (Pa. 2012) (overturning 

Pennsylvania’s restrictive Voter ID law); Whitewood v. Wolf, 992 F. Supp. 2d 410 (M.D. Pa. 2014) 

(reversing Pennsylvania’s ban on same-sex marriages). 

6. I also have extensive experience in complex class action litigation.  See, e.g., J.H. 

v. Dallas, 15-cv-02057-SHR (M.D. Pa., Jan. 27, 2016); Doyle v. Allegheny County Salary Board, 

GD-96-13606 (Ct. Comm. Pl., Allegheny County 1998); Anderson v. Commonwealth of 

Pennsylvania, CV-00-4148 (E.D. Pa. 2005); Sager v. City of Pittsburgh, CA-03-0635 (W.D. Pa. 

2003); El-Amin v. Robinson, PN-85-3790 (D. Md. 1990); Faruq v. Herndon, K-88-2951 (D. Md. 

1988); Savko v. Rollins, 749 F. Supp. 1403 (D. Md. 1990). 
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7. To date, the ACLU-PA has served a pivotal role is preparing this case for litigation, 

including, but not limited to, conducting legal research regarding potential claims; drafting the 

Petition for Review, the request for preliminary injunction, and related documents; attending 

conferences related to this matter with the Court; serving discovery requests; and participating in 

strategy sessions with co-counsel.  

8. ACLU-PA is committed to dedicating the necessary resources and working 

together with WilmerHale as Co-Counsel for the benefit of the class.  

 

I declare under penalty of perjury under the law of the Commonwealth of Pennsylvania 

that the foregoing is true and correct. 

Signed on the 3rd day of May, 2022 at Pittsburgh, Pennsylvania, 

 
/s/ Witold J. Walczak        
Witold J. Walczak (Pa. 62976)  
AMERICAN CIVIL LIBERTIES  
UNION OF PENNSYLVANIA 
P.O. Box 60173 
Philadelphia, PA 19102 
Tel: (215) 592-1513 
Fax: (215) 592-1343 
vwalczak@aclupa.org 
 
Attorney for Petitioners Eboni El, Andrew Haskell, 
Sung Joo Lee, Akeem Wills, Charles Gamber, and 
David Krah 
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                                v.

38th Judicial District, Hon. Caryolyn
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official capacity), Kathleen Subbio,
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(in her official capacity), Michael R. Kehs, 

Court Administrator (in his official capacity),
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Respondents

PROOF OF SERVICE

     I hereby certify that this 4th day of May, 2022, I have served the attached document(s) to the persons on the date(s) and 

in the manner(s) stated below, which service satisfies the requirements of Pa.R.A.P. 121:

Page 1 of 4 Print Date: 5/4/2022  2:37 pmPACFile 1001

Received 5/4/2022 2:36:59 PM Commonwealth Court of Pennsylvania

Filed 5/4/2022 2:36:00 PM Commonwealth Court of Pennsylvania
376 MD 2021



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

PROOF OF SERVICE
(Continued)

Service

Served: Gregory R. Heleniak

Service Method:  eService

Email: gheleniak@rudolphclarke.com

Service Date: 5/4/2022

Address: 7 Neshaminy Interplex

Suite 200

Trevose, PA 19053

Phone: 215--63-3-1890

Representing: Respondent   Lori Schreiber

Served: Lauren Anne Gallagher

Service Method:  eService

Email: lgallagher@rudolphclarke.com

Service Date: 5/4/2022

Address: Rudolph Clarke, LLC

7 Neshaminy Interplex, Suite 200

Trevose, PA 19053

Phone: 215--63-3-1890

Representing: Respondent   Lori Schreiber

Served: Michael Daley

Service Method:  eService

Email: michael.daley@pacourts.us

Service Date: 5/4/2022

Address: 1515 Market St

Suite 1414

Philadelphia, PA 19102

Phone: 215-560-6300

Representing: Respondent   38th Judicial District
Respondent   Carolyn T. Carluccio
Respondent   Kathleen Subbio
Respondent   Michael R. Kehs
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Served: Michael Louis Barbiero

Service Method:  eService

Email: mbarbiero@rudolphclarke.com

Service Date: 5/4/2022

Address: Seven Neshaminy Interplex

Suite 200

Trevose, PA 19053

Phone: 215--63-3-1890

Representing: Respondent   Lori Schreiber

Served: Nicole Aileen Feigenbaum

Service Method:  eService

Email: nicole.feigenbaum@pacourts.us

Service Date: 5/4/2022

Address: 1515 Market Street

Suite 1414

Philadelphia, PA 19102

Phone: 215-560-6300

Representing: Respondent   38th Judicial District
Respondent   Carolyn T. Carluccio
Respondent   Kathleen Subbio
Respondent   Michael R. Kehs

/s/  Lori A. Martin

(Signature of Person Serving)

Person Serving: Martin, Lori A.

Attorney Registration No: 055786

Law Firm: Wilmer Cutler Pickering Hale and Dorr LLP

Wilmer Cutler Et AlAddress: 
250 Greenwich St

New York, NY 100072140

Representing: Petitioner   El, Eboni

Petitioner   Gamber, Charles

Petitioner   Haskell, Andrew

Petitioner   Krah, David

Petitioner   Lee, Sung Joo

Petitioner   Wills, Akeem
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