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I.  STATEMENT OF JURISDICTION 

 This Court’s jurisdiction to hear an appeal from the judgment of sentence of 

the Delaware Court of Common Pleas is established by Section 2 of the Judiciary 

Act of 1976, P.L. 586, No. 142, §2, 42 Pa.C.S. §742. 
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II.  ORDER IN QUESTION  

 On June 22, 2022, in the Delaware County Court of Common Pleas, Judge 

George A. Pagano imposed the judgment of sentence in question: 

Count one: Theft By Unlawful Taking – Full back time of 498 days. 

 Requirements/Restrictions: 

• Immediate parole 

• Pay restitution; all monies collected to be applied to 

restitution first. Supervision may be terminated once 

restitution is paid in full. 

See Sentencing Order dated June 22, 2022. 
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 III. STATEMENT OF SCOPE AND STANDARD OF REVIEW 

 

 Review of an appellant's new sentence imposed after the Gagnon II hearing is 

“limited to determining the validity of the ... revocation proceedings and the 

authority of the sentencing court to consider the same sentencing alternatives that it 

had at the time of the initial proceeding.” Commonwealth v. Cooper, 277 A.3d 1190, 

1193 (Pa. Super. 2022) (quotation omitted). An appellate court may only vacate a 

sentence for an error of law or an abuse of discretion. Id. at 1193. “Generally, in 

reviewing an appeal from a judgment of sentence imposed after the revocation of 

probation, this Court's scope of review includes the validity of the hearing, the 

legality of the final sentence, and, if properly raised, the discretionary aspects of the 

appellant's sentence.” Commonwealth v. Kuykendall, 2 A.3d 559, 563 (Pa. Super. 

2010) (quotation omitted). 
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IV. STATEMENT OF QUESTIONS INVOLVED 

 

1.   Whether this Court should adopt the holding of Commonwealth v. Bolds,  

272 A.3d 463, 2022 WL 71879 (Pa. Super. Jan. 7, 2022) (unpublished), and 

terminate appellant’s supervision because the restitution is enforceable and payable 

pursuant to 42 Pa.C.S. §9728? 

  (Not addressed by the court below. Suggested Answer: Yes.) 

 

2.  Did the trial court lack statutory authority to revoke appellant’s parole for  

failure to pay restitution?  

 (Answered in the negative by the court below).  

 

 

3.   Did the trial court lack authority to revoke appellant’s parole where the  

court never made any finding at any of his revocation hearings that any nonpayment 

was willful, which was a required finding because the restitution is a condition of 

parole?  

 (Not addressed by the court below. Suggested answer: Yes.) 
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4.    Did appellant’s latest revocation sentence, which continued to extend  

criminal court supervision beyond the statutory maximum sentence for the 

underlying offense and failed to give credit for ten years of “street time” spent on 

parole, deprive him of his state and federal due process rights and constitute an 

illegal sentence?  

  (Not addressed by the court below. Suggested answer: Yes.) 

 

 

5.    Whether appellant was denied his state and federal due process rights  

 

when an uncounseled Gagnon II hearing was allowed to proceed on January 29, 

2019 in the absence of a knowing and intelligent waiver, such that the resultant 

revocation sentence constituted an illegal sentence? 

  (Answered in the negative by the court below.) 
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V.  STATEMENT OF THE CASE 

On May 7, 2012, appellant, Bruce Bates, entered into a negotiated guilty plea 

on docket number CP-23-CR-0006975-2011 and was convicted of theft by unlawful 

taking, a first-degree misdemeanor. At the time of the plea, Mr. Bates was sentenced 

to time served to 23 months of incarceration with immediate parole and was ordered 

to pay restitution in the amount of $5,600.00 to Teresa Carbone. No payment plan 

was established.  

The statutory maximum sentence allowable by law for this offense is five (5) 

years of supervision. 18 Pa.C.S. § 106 (b)(5). Mr. Bates has repeatedly had his parole 

revoked, with the trial court each time imposing a new sentence of incarceration, 

with immediate parole. The result is that Mr. Bates has been on parole for over 

eleven (11) years, far exceeding the statutory maximum sentence, solely for failure 

to repay the entire amount of restitution.  

a. Revocation No. 1 – July 25, 2014 

On July 25, 2014, almost three months after his original sentence was due to 

expire, Mr. Bates appeared for a revocation hearing before a hearing officer, not a 

judge. Neither the Commonwealth nor the probation department placed any alleged 

violations of parole on the record, nor was any information provided regarding any 

failure to make restitution payments, and no Gagnon II report was entered into 

evidence (see N.T. 7/25/14, at 3-5). The result is that nothing in the record shows 
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why he was brought in for a hearing after his sentence concluded. Mr. Bates agreed 

that he was in violation of his parole (id. at 3). He was found in violation of parole 

and sentenced to his back time of 618 days with immediate parole. As conditions of 

his parole, he was ordered to complete anger management classes and pay 

restitution. No payment plan was established. A civil judgment was entered on July 

31, 2014. See CPCMS docket, at 10, attached as Exhibit “C.” 

b. Revocation No. 2 – September 14, 2016 

On September 14, 2016, five (5) months after his sentence was due to expire, 

Mr. Bates appeared for a revocation hearing. The trial court referred to a “Rule 3” 

and “Rule 10A” violation (see N.T. 9/14/16, at 3), but neither the Commonwealth 

nor the probation department provided any information on the record regarding the 

basis for the alleged violations, nor did they provide any information regarding any 

failure to make restitution payments, and no Gagnon II report was entered into 

evidence (see id. at 3-6). Mr. Bates stipulated that he was in violation of his parole 

(id. at 3). He was found in violation of parole and sentenced to his back time of 598 

days with immediate parole. He was ordered to pay restitution as a condition of his 

parole. No payment plan was established. 

c. Revocation No. 3 – July 19, 2017 

On July 19, 2017, Mr. Bates appeared for a revocation hearing. Neither the 

Commonwealth nor the probation department placed any alleged violations of parole 
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on the record, nor did they provide any information regarding any failure to make 

restitution payments. Though no party introduced any Gagnon II report into 

evidence, the trial court made a Gagnon II report dated July 5, 2017 “part of the 

record” (N.T. 7/19/17, at 7).1 According to the report, the alleged violations were 

that Mr. Bates failed to report to the probation/parole officer as directed; admitted 

that he smoked marijuana on January 23, 2017 (which was confirmed via a drug 

test); and failed to make payments towards fines, costs and restitution.2 See Gagnon 

II report, dated April 6, 2017. Mr. Bates stipulated that he was in violation of his 

parole (N.T. 7/19/17, at 3). He was found in violation of parole and sentenced to his 

back time of 517 days with immediate parole to an available bed at an inpatient drug 

and alcohol facility. He was ordered to complete a course of treatment successfully 

and follow after-care plans. He was also ordered to pay restitution as a condition of 

his parole. No payment plan was established. 

d. Revocation No. 4 – January 29, 2019 

On January 29, 2019, one month after his sentence was due to expire, Mr. 

Bates appeared for a revocation hearing that was held before a hearing officer and 

 
1 The trial court states the Gagnon II report was dated July 5, 2017 (N.T. 7/19/17, at 

7); however, the only report included in the certified record is dated April 6, 2017. 

 
2 No fines were ever imposed in this case.  
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not a Common Pleas Judge, and he was not represented by counsel. He proceeded 

without counsel after the following colloquy: 

THE COURT: Mr. Bates do you understand 

you have the right to be represented by Counsel at 

this hearing? 

 MR. BATES:    Yes. 

 THE COURT:   And you understand that if you 

are found in violation we may resentence you 

today? 

 MR. BATES:    Yes. 

 THE COURT:   Knowing that is it your desire to 

proceed without Counsel today? 

 MR. BATES:    Yes. 

 THE COURT:   And are you willing to proceed 

before myself appointed by the Court instead of a 

Judge? 

 MR. BATES:     Yes. 

 

(N.T. 1/29/19, at 3). The hearing officer noted that “the simple violation here is all 

financial. Fines, costs, restitution still outstanding” (id.). Mr. Bates agreed (id.). The 

officer explained that if a Judge were to later find “willful non-compliance of 

restitution then you have bigger problems. This recommendation is just to extend 

the time to give you a chance to pay it” (id. at 4).  

The hearing officer did not consider Mr. Bates’s ability to pay or make any 

findings on the record regarding willfulness (though by the above statement, 

indicated that nonpayment was not willful). Mr. Bates testified that he also pays 

supervision fees in York County, that he just made a payment of $40 towards 

restitution and that he was employed by Pro Pallet and had been working there for 
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13 months (id. at 4-5). Mr. Bates agreed that he could make monthly payments of 

$50.00 towards restitution, but that he also pays York County $55.00 per month for 

supervision fees (id. at 5). He noted that if his supervision were transferred from 

York to Delaware County, that would require him to take more time off work and 

would cost more money (id. at 5-6). He is forced to take off two days of work any 

time he has to travel to Delaware County for these revocation hearings (id. at 7).  

The hearing officer and Mr. Bates then agreed on the amount of $40.00 per 

month towards restitution (id. at 6). There was discussion that Mr. Bates also incurs 

an additional fee of $7 per month relating to a computer program for monitoring his 

supervision in Delaware County (id. at 7). According to the probation officer: 

It is either you pay for the binder or you pay to travel here  

or you pay for the supervision in York County. Either  

way all three costs money. I’m sorry you are going to  

continue to be supervised until all this restitution is paid. 

So my priority if I were you is making Theresa Carbone 

whole and then dealing with the court costs and stuff once 

your victim is whole. I think they are easier to negotiate 

than the restitution that owed to the individual.  

 

(id. at 8).  

The hearing officer never stated on the record that he found Mr. Bates in 

violation of parole, nor did the officer state on the record the sentence for the 

violation. However, the probation officer recommended a sentence of back time of 

517 days with immediate parole and to pay restitution (id. at 4). A sentencing order 

was later entered into the trial court docket and signed by a judge, who did not 
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preside over the hearing. That sentencing order did not include a payment plan with 

a specific dollar amount; rather, it stated, “make monthly payments, restitution 1st.” 

See Sentencing Order, dated January 29, 2019. 

e. Revocation No. 5 – October 16, 2020 

On October 16, 2020, four months after his sentence was due to expire, Mr. 

Bates again appeared for a revocation hearing before a hearing officer and not a 

Common Pleas Court Judge. He was represented by counsel (N.T. 10/16/20, at 3). 

Neither the Commonwealth nor the probation department placed any alleged 

violations of parole on the record, nor did they provide any information regarding 

any failure to make restitution payments, and no Gagnon II report was entered into 

evidence (see N.T. 10/16/20, at 3-5). Mr. Bates inquired as to how he was still 

required to be on supervision beyond his maximum date (id. at 4).The court noted 

that his case would be closed once restitution was paid in full (id. at 5). The court 

found him in violation of parole and sentenced him to his back time of 517 days and 

ordered restitution to be paid as a condition of his parole. The court issued no 

payment plan and the previous order to make “monthly payments” was not carried 

over. 

f. Revocation No. 6 – The instant revocation 

On April 26, 2022, one month after his sentence was due to expire, Mr. Bates 

again appeared for a revocation hearing. The probation officer testified that Mr. 
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Bates failed to pay restitution in full (N.T. 4/26/22, at 4). The officer alleged that his 

last payment was made in October of 2021 (id.).  

Counsel for Mr. Bates argued that his supervision should be terminated 

because the amount of restitution was reduced to a civil judgment and that he would 

still be required to pay without needing to remain under supervision (id. at 5, 7). 

Moreover, counsel explained that Mr. Bates is unable to work as he is receiving 

disability due to an injury he sustained on December 9, 2021, as demonstrated in 

paperwork from Keystone Pain and Rehabilitation (id. at 5). Counsel for Mr. Bates 

argued that Mr. Bates has no ability to pay the restitution owed (id. at 7).  

The Commonwealth argued that “under the case law”, when restitution is 

owed, the trial court is required to find a violation and order supervision to continue 

(id. at 8). The Commonwealth’s position was that ability to pay only matters before 

a court sentences a defendant to incarceration: “And it’s not about ability to pay. The 

only time that would be appropriate is if the Commonwealth and/or probation is 

asking to incarcerate this individual. We’re not asking to do that.” (id. at 6). 

 The trial court decided to reserve ruling on the issue so that the parties could 

present case law in support of their respective positions and scheduled another 

hearing to re-address the issue (id. at 9-10). Mr. Bates inquired whether he would 

need to return yet again as it is very difficult for him to travel because he lives in 

Cumberland County, is handicapped and has no income (id. at 12, 15). He explained 
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that he had to borrow money to get to court on this date and had to borrow money 

for his last court appearance, as well (id. at 12). He expressed confusion as to why 

he continued to be violated when his parole should have expired by now (id. at 11-

13). When he again asked if he needed to attend the next hearing in-person, he 

reiterated that he is injured, has no income and lives in Carlisle (id. at 15). Defense 

counsel asked if Mr. Bates could phone-in to the next hearing and the 

Commonwealth objected (id. at 16). The trial court agreed that Mr. Bates needed to 

attend the hearing in-person (id. at 16-17). Mr. Bates responded: 

. . . I’m -- you know, I’m -- like, I’m on my last limb, like 

-- it took everything [inaudible] to get me down here. 

That’s why I came down here last time. They told me to 

come down to this court date. Now I have to come down 

here again. I do -- have no income. Like, I’m begging 

people. And I stayed out of trouble like I’m supposed to. I 

did every -- I kept a job the entire time. I just got injured 

in December. I cannot financially ask somebody else for 

help. I just can’t. 

 

(id. at 17). The court ordered Mr. Bates to appear in person (id.). 

 On May 12, 2022, the trial court heard legal argument on the issue of whether 

the court has discretion to terminate supervision when a person fails to pay the full 

amount of restitution owed (N.T. 5/12/22, at 3-13). The Commonwealth agreed that 

even if the court did not terminate supervision, that a payment plan should be put in 

place based upon Mr. Bates’ ability to pay (id. at 11-12). Defense counsel argued 

that Mr. Bates intends to and wants to pay the restitution but need not remain under 
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criminal court supervision in order to satisfy that obligation (id. at 13). Further, Mr. 

Bates has no ability to pay as he is disabled and must undergo surgery (id.). He has 

no funds and had to borrow $70 for a train ticket to appear at the court hearing, which 

he now has to figure out how to repay (id).  

 The Court acknowledged Mr. Bates’s financial hardships: “I recognize it’s a 

hardship from him to come here for two reasons. It’s a physical hardship, and it’s a 

financial hardship. I get that, okay?” (id. at 23). 

Mr. Bates again expressed confusion as to how the probation department is 

able to schedule a violation hearing three months after his parole was due to expire 

(id. at 13-16). The Commonwealth argued that there was a timely notice of violation, 

that Mr. Bates waived a Gagnon I hearing and, because of COVID, things were shut 

down and thus the Gagnon II could not be scheduled until March (id. at 15). Defense 

counsel responded that the waiver of the Gagnon I was not signed by Mr. Bates (id.).  

The court indicated that it did not believe it had the authority to terminate 

supervision where restitution has not been paid and that the better argument is that 

Mr. Bates was violated past his maximum; but the court needed the probation officer 

to testify regarding the timing and so it continued the hearing again (id. at 23). The 

court allowed Mr. Bates to phone-in for the next hearing (id.). 

 On May 27, 2022, the court ruled that it was not going to terminate Mr. Bates’ 

supervision (N.T. 5/27/22, at 5). The probation officer testified that, though Mr. 
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Bates did not sign the waiver of his Gagnon I hearing, that she spoke with him over 

the phone and explained what was going on and he had been through the process on 

prior occasions (id. at 7-10)). She testified that she emailed the forms after the 

conversation and told him to contact her if he had concerns or questions (id. at 7). 

Further, his maximum date was March 17, 2022 (id. at 13). Mr. Bates testified that 

he did not specifically recall the conversation with the probation officer, but that he 

did receive an email from her (id. at 18). Mr. Bates again expressed his confusion 

over why he is still on parole when he should have maxed out in 2020 and he was 

not given a revocation hearing until after he was maxed out (id. at 19-20). The 

probation officer then testified that time on parole does not get reduced unless the 

time is served incarcerated (id. at 22). As to why his October 2020 revocation 

hearing was held after his max date, she testified that it was due to COVID 

restrictions and not many hearings being scheduled at that time due to the emergency 

orders of the President Judge (id. at 22-23). 

The email and forms from the probation officer were entered into evidence 

and are part of the certified record to this Court. The Commonwealth entered into 

evidence Commonwealth Exhibit C-2, a Gagnon II report dated April 26, 2022 (id. 

at 15). This report was not entered into the trial court docket and therefore is not part 

of the certified record. 
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The court again continued disposition of the matter related to whether Mr. 

Bates was revoked past his maximum date (id. at 36, 38-39).  

On June 28, 2022, the parties appeared for a decision on the revocation. Prior 

to the court’s decision, the following exchange occurred with regard to any ability 

of Mr. Bates to pay restitution: 

MR. BATES:  . . . I’m getting surgery on my neck which  

is going to be an extensive recovery August 2, so it’s  

going to be months after that I probably won’t be able to 

work again. And then my next date would be there again 

and there would be no payment at all again because I’m 

injured. I physically cannot work. I have disability papers 

signed by my doctor. So we’ll just routine this again at my 

next max date if I’m decided guilty.  

. . .  

MR. BATES: It’s not that I’m neglecting to pay because I 

was paying all the way up to October. I was paying $6 a 

month but that was in 2011, the average on every month.  

. . .  

MR. BATES: I started paying almost for a whole year 

straight every month up until October. I got hurt in 

December. I moved into a house in October.  

. . . 

MR. MCCREADY: Your Honor, I echo my client’s 

position. I don’t believe he has the ability to make 

payments on this restitution in order to pay it off. I’ll 

reiterate my argument. I believe if you were to resentence 

him today it’ll be an illegal sentence because there’s no 

finding he has ability to pay. You’re also essentially 

sentencing him to beyond what the maximum sentence 

could be because he’s not going to be able to pay off his 

$5,000 by the end of the term of supervision, and, 

therefore, he’s going to keep getting resentenced past his 

max date ad infinitum. We already made all these 

arguments previously, and I’ll reiterate my position that 

supervision should be terminated. 
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(N.T. 6/28/22, at 6-7). The Commonwealth, apparently conflating the enforcement 

of restitution as a condition of parole with the initial imposition of restitution, argued 

that ability to pay is not a required inquiry under the restitution statute (id. at 8) (even 

though it had previously agreed at the hearing in May that, even if the court did not 

terminate supervision, a payment plan should be put in place based upon Mr. Bates’ 

ability to pay (N.T. 5/27/22, at 11-12)). 

 The court did not put any findings on the record regarding the restitution issue 

or the issue of the timing of the violation. The court found Mr. Bates in violation of 

“Rule 10A,” revoked his parole and sentenced him to his back time of 498 days with 

immediate parole (N.T. 6/28/22, at 9). As a condition of parole, he ordered Mr. Bates 

to pay restitution (id.). No payment plan was established. The court noted that it was 

making the Gagnon II hearing report dated April 14, 2022, part of the record (id.). 

It is not, however, part of the record of the trial court, nor of the record certified to 

this Court.   

On July 6, 2022, Mr. Bates filed a timely post-sentence motion. On July 12, 

the trial court scheduled a hearing on the motion for August 19, 2022, which was 

beyond the 30-day time period for Mr. Bates to file a notice of appeal. See Pa.R.C.P. 

708(E). On July 28, 2022, Mr. Bates filed a timely appeal from imposition of 

sentence. On August 19, 2022, the post-sentence motion was denied as moot. On 

September 27, 2022, a timely Statement of Matters Complained of on Appeal was 
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filed, a copy of which is attached as Exhibit “A.” On November 4, 2022, this Court 

issued a Notice to the Lower Court Regarding Delinquent Record. On January 10, 

2023, this Court issued a Second Notice to the Lower Court Regarding Delinquent 

Record. On March 2, 2023, the trial court filed a Rule 1925(a) Opinion, which is 

attached as Exhibit “B.”  
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VI.  SUMMARY OF ARGUMENT 

 Mr. Bates has been on parole for eleven years for a first-degree misdemeanor. 

The statutory maximum sentence for this offense is five years of supervision. 18 

Pa.C.S. §106 (b)(5). Since 2017, the only alleged non-compliance with parole has 

been his inability to repay $5,600 in restitution in full. The restitution is the sole 

reason he remains on criminal court supervision. He has been found in violation six 

times for failure to repay the entire amount of restitution. Over the years, he made 

payments when he was able (although a number of those payments were applied by 

the court to costs, rather than restitution). He is currently disabled, unable to work 

for the foreseeable future, has no income, and has been borrowing money to travel 

from his home in Cumberland County to revocation hearings in Delaware County. 

In the most recent revocation proceeding, the sentencing judge acknowledged that 

even the expenses associated with traveling to court constituted a “financial 

hardship” for Mr. Bates. (N.T. 5/12/22, at 23).  

 Mr. Bates is not arguing and has not argued that his obligation to pay 

restitution should be removed. To the contrary, because his restitution was reduced 

to a civil judgment in 2014, his supervision should be terminated and his restitution 

paid off pursuant to 42 Pa.C.S. § 9728 (relating to collection of restitution pursuant 

to civil judgments). Thus, there is no concern about the Commonwealth not 

receiving the benefit of the plea agreement—the agreement was that he pay 
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restitution, and Mr. Bates does not contest this. Instead, the issue is that the trial 

court cannot effectively keep him on an indefinite period of parole for nonpayment 

of restitution. 

The precise issues raised herein were litigated only one year ago before a 

panel of this Court in Commonwealth v. Bolds, 272 A.3d 463, 2022 WL 71879 (Pa. 

Super. Jan. 7, 2022) (unpublished). That case presented identical facts: a defendant 

was repeatedly subject to parole revocations for nonpayment of restitution without 

a determination that she ever willfully failed to pay and where the amount of 

restitution had been reduced to a civil judgment. As the facts and legal issues are 

identical and it was also a case out of Delaware County (as is the instant one), this 

Court should adopt the reasoning of Bolds and hold that because a civil judgment 

was entered in 2014, there was no legal authority for the trial court to keep Mr. Bates 

on parole solely due to a failure to repay the entire amount of restitution owed. The 

issue of revocation as it relates to restitution is, in essence, moot, as the restitution is 

payable and enforceable pursuant to 42 Pa.C.S. § 9728. See Bolds, 2022 WL 71879, 

at *1.  

 The trial court here did not address Bolds, instead only concluding that the 

restitution was imposed as a condition of the direct sentence under 18 Pa.C.S. § 

1106(a). See Trial Court Opinion, at 5. However, in addition to the reasoning set 

forth in Bolds, the trial court was without authority to revoke parole because pursuant 
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to 18 Pa.C.S. § 1106(f), restitution is only enforceable through the contempt powers 

of the trial courts triggered by non-compliance. See 18 Pa.C.S. § 1106(f). Yet rather 

than seeking to proceed via contempt, the Commonwealth sought an unlawful 

enforcement of the restitution order through parole revocation. Because the trial 

court was without authority to revoke his parole for nonpayment of restitution, each 

of Mr. Bates’ revocation sentences constituted illegal sentences.  

Further, even if the trial court had the authority to revoke Mr. Bates’ parole 

under Section 1106, because the restitution is a condition of parole, the court could 

only have found Mr. Bates in violation of parole for nonpayment if it first made a 

determination on the record that he willfully failed to make payments. The law in 

this Commonwealth is clear that nonpayment of restitution is a technical violation 

only if a defendant willfully refuses to pay. No such finding was made here. The 

record, to the contrary, indicated that Mr. Bates was making every effort to pay what 

he could based on his financial means.  

  Additionally, Mr. Bates’ revocation sentences have extended his time on 

supervision beyond the 5-year statutory maximum for his underlying offense and are 

therefore illegal sentences. Though he has not been incarcerated during the majority 

of his sentence, the revocation sentences are nonetheless illegal because the trial 

court failed to give him any credit whatsoever for his ten years of “street time” on 

parole without providing any reason for doing so and extended his sentence beyond 
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the statutory maximum where his only “violation” was an inability to pay the entire 

outstanding balance of his restitution. His revocation sentence must, therefore, be 

vacated. 

 Finally, Mr. Bates’ waiver of counsel at his revocation hearing before a 

hearing officer on January 29, 2019 was not knowing and voluntary. The colloquies 

conducted did not satisfy the requirements of Pa.R.C.P. 121 and were so deficient as 

to provide no information regarding his alleged violations or the legal ramifications 

therefrom. This Court has repeatedly and strictly enforced the requirements of Rule 

121, and the 2019 hearing fell far short. Therefore, the resultant revocation sentence 

constituted an illegal sentence. 

The Commonwealth and the trial courts need not keep Mr. Bates on parole in 

perpetuity to insure payment of restitution. Pursuant to Bolds, supra, the restitution 

was reduced to a civil judgment in 2014, so payment can be enforced through the 

civil process in 42 Pa.C.S. § 9728 or the court’s contempt authority in 18 Pa.C.S. § 

1106(f). See also Commonwealth ex rel. Powell v. Rosenberry, 645 A.2d 1328, 1331 

(Pa. Super. Ct. 1994) (defendant “need not be on parole to pay his fine, and the 

Commonwealth need not keep him on parole to insure payment. The Commonwealth 

could have collected the fine in any manner provided by law, see 42 Pa.C.S. § 

9728(a), including holding Powell in contempt for failure to pay his fine”). Mr. Bates 

respectfully requests that this Court terminate his supervision. Mr. Bates will still 
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owe the restitution, have an obligation to pay, and the trial court will still be able to 

enforce payment through lawful means.  



24 

 

VII. ARGUMENT 

 

1. THIS COURT SHOULD ADOPT THE HOLDING OF  

COMMONWEALTH V. BOLDS, 272 A.3D 463, 2022 WL 71879 (PA. SUPER. JAN. 

7, 2022) (UNPUBLISHED), AND TERMINATE APPELLANT’S SUPERVISION 

BECAUSE THE RESTITUTION IS ENFORCEABLE AND PAYABLE 

PURSUANT TO 42 PA.C.S. §9728. 

The precise issues raised herein were litigated only one year ago before a 

panel of this Court in Commonwealth v. Bolds, 272 A.3d 463, 2022 WL 71879 (Pa. 

Super. Jan. 7, 2022) (unpublished). That case presented identical facts. As the facts 

and legal issues are identical and it was also a case out of Delaware County (as is 

the instant one), this Court should adopt the reasoning of Bolds and hold that because 

a civil judgment was entered in 2014, there was no legal authority for the trial court 

to keep Mr. Bates on parole solely due to a failure to repay the entire amount of 

restitution owed. The issue of revocation as it relates to restitution is, in essence, 

moot, as the restitution is payable and enforceable pursuant to 42 Pa.C.S. § 9728. 

See Bolds, 2022 WL 71879, at *1. 

In Bolds, a Panel of this Court discharged the defendant’s case because the 

issue of revocation of supervision is “moot” where a civil judgment for restitution 

has been imposed. See Bolds, 272 A.3d at *1 (“The current challenge to Bolds’ 

restitution sentence is rendered moot where a civil judgment, pursuant to 42 Pa.C.S. 
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§ 9728, was entered in favor of the Commonwealth against Bolds.”). Thus, pursuant 

to Bolds, a court lacks authority to keep someone under criminal court supervision 

where a civil judgment has been entered and the sole reason for continued 

supervision is outstanding restitution. See id. Payment of restitution can be made 

pursuant to the civil judgment. See id. (citing 42 Pa.C.S. § 9728(a)(1) (“A sentence 

... entered ... for restitution ... fees, costs, fines[,] or penalties shall, together with 

interest and any additional costs that may accrue, be a judgment in favor of the 

probation department upon the person or the property of the person sentenced or 

subject to the order.”). 

In Bolds, this Court also noted “with displeasure,” 

that this case has languished for seven years since the civil 

judgment was entered on Bolds’ underlying criminal 

restitution sentence. During that time, Bolds has been 

subjected to multiple revocation hearings . . .  Finally, 

even though Bolds was not sentenced to incarceration each 

time she was found to be in violation of her parole, by 

sentencing her to back time Bolds has effectively been 

constrained by her parole agents where she is unable to 

move on with her life  . . . living on limited income. . . . 

 

Id. at *1 n.2.  This Court also expressed concern over the fact that Ms. Bolds had 

been found in violation twice by a hearing officer (and not a Common Pleas Judge) 

when she was unrepresented, despite evidence that she had been making regular 

payments. Id.  

Bolds applies to Mr. Bates’ case. As in Bolds, Mr. Bates’ case has 
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“languished” for almost nine years since the civil judgment was entered on his 

criminal restitution sentence. Like Ms. Bolds, he has been subjected to numerous 

revocation hearings; and even though he was not sentenced to incarceration, he 

continues to be constrained by his probation officer who continues to schedule 

violation hearings preventing him from being able to move on with his life, and 

where he is disabled, living on limited income. See id. Just as in Bolds, Mr. Bates 

has been found in violation of his parole numerous times for failing to pay back the 

entire amount of his restitution, even though he had been making small payments 

throughout the duration of his supervision when he had the ability to do so. 

Instantly, a civil judgment was entered almost nine years ago and the issue of 

continued supervision resulting from six parole revocations is moot based upon that 

civil judgment. See id. at *1. Because there is a civil judgment, the trial court did not 

have the legal authority to keep Mr. Bates under supervision. As in Bolds, Mr. Bates’ 

supervision should therefore be terminated and his case discharged. The restitution 

will remain and payment will be made pursuant to 42 Pa.C.S. § 9728.  

2. THE TRIAL COURT HAD NO STATUTORY AUTHORITY TO  

REVOKE APPELLANT’S PAROLE .   

 The trial court concluded that the restitution here is a condition of the direct 

sentence under 18 Pa.C.S. § 1106(a). See Trial Court Opinion, at 5. Yet, under 

Section 1106(f), the trial court was without the authority to revoke parole because 
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the proper enforcement mechanism for nonpayment of restitution is to hold contempt 

proceedings.  

The relevant portions of the version of §1106 applicable to Mr. Bates’ case 

provide as follows: 

§ 1106. Restitution for injuries to person or property 
 

(a) General rule.--Upon conviction for any crime wherein 

property has been stolen, converted or otherwise unlawfully 

obtained, or its value substantially decreased as a direct result 

of the crime, or wherein the victim suffered personal injury 

directly resulting from the crime, the offender shall be 

sentenced to make restitution in addition to the punishment 

prescribed therefor. 

 

(b) Condition of probation or parole.--Whenever restitution 

has been ordered pursuant to subsection (a) and the offender 

has been placed on probation or parole, his compliance with 

such order may be made a condition of such probation or 

parole. 

… 

(f) Noncompliance with restitution order.--Whenever the 

offender shall fail to make restitution as provided in the order 

of a judge, the probation section or other agent designated by 

the county commissioners of the county with the approval of 

the president judge to collect restitution shall notify the court 

within 20 days of such failure. Whenever the offender shall 

fail to make restitution within 20 days to a magisterial district 

judge, as ordered, the magisterial district judge shall declare 

the offender in contempt and forward the case to the court of 

common pleas. Upon such notice of failure to make 

restitution, or upon receipt of the contempt decision from a 

magisterial district judge, the court shall order a hearing to 

determine if the offender is in contempt of court or has 

violated his probation or parole. 

 

18 Pa.C.S. §1106 (Effective: January 31, 2005 to October 23, 2018).  
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Though the trial court could not find Mr. Bates in violation of his parole and 

keep him under criminal court supervision, pursuant to Section 1106, the restitution 

is enforceable until paid, separate from any criminal sentence. Commonwealth v. 

Griffiths, 15 A.3d 73, 75 (Pa. Super. 2010). Thus, the proper method for enforcement 

of payment is not through recurrent revocation hearings and indefinite court 

supervision, but rather through the contempt powers triggered by non-compliance 

under Section 1106. See §1106(f); Griffiths, 15 A.3d at 75 (holding court retains 

authority to enforce Section 1106(a) restitution order through contempt powers 

triggered by non-compliance, even after expiration of defendant’s sentence).  

 In Commonwealth v. James, 771 A.2d 33 (Pa. Super. 2001), this Court held 

that monitoring of appellant's restitution payments under Section 1106 did not make 

him eligible for relief under the PCRA because he had completed his sentence and 

thus he was not currently serving a sentence of imprisonment, probation, or parole 

even though he had outstanding restitution. James, 771 A.2d at 36. This Court held 

that, while the restitution was ordered as part of the appellant’s direct sentence, and 

the trial court had the “continuing power to monitor and enforce that sentence,” that 

monitoring did not entitle appellant to PCRA relief. Id.  

 Significantly, in the direct appeal that preceded the PCRA in James, this Court 

had explained that because the restitution there was imposed as part of the direct 
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sentence, the trial court had no basis upon which to find a violation of probation 

for nonpayment. Id. (emphasis added). This Court had explained in the direct 

appeal:   

Appellant remains subject to the restitution sentence that was 

originally imposed, which was the total amount of the victim's 

losses cited in the information to which he pled guilty, and 

that sentence is to be considered independently of his now 

expired probation. However, the trial court has the 

continuing authority to enforce the sentence of restitution, and 

may utilize its full contempt power as a means to enforce 

that sentence. 

 

Id. (emphasis added). 

  

In light of James and Griffiths, supra, the trial court here had no authority to 

revoke Mr. Bates’ parole;4 but rather, the court could (and can) use its contempt 

power as a means to enforce payment. See 18 Pa.C.S. § 1106(c)(2)(ii); 18 Pa.C.S. § 

1106(f); Griffiths, James, supra; . Thus, the trial court had no basis to sentence him 

to his back time, and each of his revocation sentences must be vacated.  

 This rationale coincides with the rationale in Bolds, supra, because once a 

sentence has expired and the only alleged “violation” is failure to repay the full 

 
4 Despite the fact that Mr. Bates stipulated at most of his revocation hearings (except 

for the most recent) with regard to his resentences, a criminal defendant cannot agree 

to an illegal sentence. Commonwealth v. Gentry, 101 A.3d 813, 819 (Pa. Super. 

2014) (finding sentencing order which imposed $1.00 of restitution “as an interim 

value for Probation to determine at a later date” was illegal under 18 Pa.C.S. § 1106; 

defendant's agreement to term as part of negotiated plea was of “no legal 

significance.”). 
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amount of restitution, the restitution is enforceable pursuant either to 42 Pa.C.S. 

§9728 as noted in Bolds, or the contempt procedures prescribed in Section 1106(f). 

42 Pa.C.S. §9728, in fact, provides that “[t]his section shall not affect contempt 

proceedings mandated by 18 Pa.C.S. §1106(f).” It should be noted, however, that 

Mr. Bates was ordered merely to make “payments” towards his restitution – which 

he did when he was able. Therefore, it is questionable whether any contempt 

proceedings could properly be sought as he has testified that he is currently disabled 

and has no income. 

In concluding that the restitution here is a condition of the direct sentence, the 

trial court engaged in no analysis of 18 Pa.C.S. § 1106. Rather, it held that the 

restitution was imposed as part of the sentence in a negotiated guilty plea, and that 

“[n]ot requiring the Defendant to pay the restitution in full runs contra to 

Pennsylvania law regarding restitution and principles of negotiated plea bargaining.” 

See Trial Court Opinion, at 5. Moreover, “the court cannot unilaterally alter the 

agreed upon terms of sentencing” and “[t]he Commonwealth is entitled to receive 

the benefit of the agreed upon bargain which includes restitution.” See id. at 5-6.  

In finding that the court has no discretion to terminate supervision where a 

negotiated plea has been entered, the trial court misapprehends the claim Mr. Bates 

raises, as well as the law surrounding imposition of revocation sentences. First, as 

stated, Mr. Bates is not asking the court to vacate the order of restitution. Rather, he 
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argues that the trial court lacked the authority to revoke his parole and sentence him 

to his back time. He asks for this Court to vacate his sentence and terminate his 

supervision. He recognizes that the restitution remains and will need to be paid. 

Therefore, the Commonwealth will still be receiving the benefit of the bargain 

originally agreed upon as Mr. Bates has served his sentence and the restitution will 

remain as a civil judgment which is enforceable pursuant to 42 Pa.C.S. §9728 or 18 

Pa.C.S. §1106(f).  

Second, at a revocation hearing, the trial court is “not restricted by the bounds 

of a negotiated plea agreement between a defendant and a prosecutor.” 

Commonwealth v. Wallace, 870 A. 2d 838, 843 (Pa. 2005); see also Commonwealth 

v. Parsons, 969 A.2d 1259, 1270 n. 6 (Pa. Super. 2009) (en banc ) (“At re-sentencing 

following revocation of parole/probation, the court is no longer bound by the terms 

of the original plea bargain; so breached, the sentencing aspect of the original plea 

bargain is no longer binding on the court, which then has the full panoply of 

sentencing options available upon re-sentencing following revocation.”); 

Commonwealth v. Higgs, 268 A.3d 415, at *7 (Table) (Pa. Super. Nov. 9, 2021) 

(unpublished) (explaining that after revocation hearings, the Commonwealth is no 

longer deprived of any benefit for which it bargained, because the initial bargain is 

no longer in place). Therefore, the trial court’s conclusion that it cannot terminate 

supervision as it would alter the negotiated sentence, is erroneous. 
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 The trial court was without authority to revoke Mr. Bates’ parole at each of 

his revocation hearings. This Court should vacate his latest judgment of sentence 

and terminate his supervision.  

3. THE TRIAL COURT LACKED AUTHORITY TO REVOKE  

APPELLANT’S PAROLE BECAUSE IT NEVER MADE ANY FINDING AT 

ANY REVOCATION HEARING THAT ANY NONPAYMENT WAS WILLFUL, 

A FINDING REQUIRED FOR REVOCATION WHERE RESTITUTION IS A 

CONDITION OF PAROLE.  

Even if restitution was originally imposed as a condition of Mr. Bates’ direct 

sentence under 18 Pa.C.S. § 1106(a), the trial court ignored the fact that each time 

he was revoked, it became a condition of his parole. After each revocation hearing, 

each sentencing order reflected under “B. List Specific Conditions” that a condition 

of parole was to make restitution payments. See Sentencing Orders dated 7/25/14, 

9/14/16, 7/19/17, 1/29/19, 10/16/20, 6/28/22. Therefore, even if the trial court had 

authority to revoke parole under 18 Pa.C.S. §§1106(b) and (f) because restitution 

was a condition of parole, the trial court could only do so if it first made a 

determination on the record that he willfully failed to make payments.  

The law in this Commonwealth is clear that nonpayment of restitution is a 

technical violation only if a defendant willfully refuses to pay. In Commonwealth v. 

Dorsey, 476 A.2d 1308 (Pa. Super. 1984), this Court vacated a revocation sentence 
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where the trial court made no findings that the appellant had willfully failed to pay 

prior to revoking his parole. Dorsey, 476 A.2d at 1312. Dorsey held that because 

“the lower court did not inquire into the reasons for appellant's failure to pay or did 

it make any findings pertaining to the willfulness of appellant's omission,” the 

appellant’s revocation sentence could not stand. Id. See also Commonwealth ex rel. 

Powell v. Rosenberry, 645 A.2d 1328, 1331 (Pa. Super. 1994) (holding that if the 

court determines the defendant has not willfully refused to pay, the court should 

“work out a payment schedule or some other alternative” to revocation). Id. 

In the decades since Dorsey, this Court has required a showing of willfulness 

for every type of technical violation of parole or probation. See, e.g., Commonwealth 

v. Heilman, 876 A.2d 1021, 1027 (Pa. Super. 2005) (court could not revoke 

probation for failure to attend treatment where there was no evidence of willful 

noncompliance); Commonwealth v. Carver, 923 A.2d 495, 499 (Pa. Super. 2007) 

(probation cannot be revoked for a failed drug test “based solely upon technical 

violations because there was no willful or flagrant disrespect for probationary terms 

evidenced by defendant”); Commonwealth v. Allshouse, 969 A.2d 1236, 1242 (Pa. 

Super. 2009) (reversing revocation based on no-contact order when there “was no 

basis for the trial court's finding that the Commonwealth demonstrated by a 

preponderance of the evidence that Appellant willfully violated the no-contact 
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order”). This case law is clear and consistent, and this Court has only affirmed 

revocations where the trial court found willful conduct.  

Further, no case in any Court of this Commonwealth holds that a willfulness 

inquiry is relevant only when the court is considering incarceration for nonpayment. 

See, e.g., Dorsey, supra. An “examination of fault must be made before probation is 

revoked” because “the Board must show that the petitioner was somewhat at fault in 

order to prove a violation.” Hudak v. Board of Probation and Parole, 757 A.2d 439, 

441 (Pa. Commw. 2000). See also Miller v. Board of Probation and Parole, 784 

A.2d 246, 248 (Pa. Commw. 2001) (that the Commonwealth must prove that a 

parolee failed to take sufficient bona fide efforts is the fault element necessary to 

prove a violation for nonpayment); Lawson v. Board of Probation and Parole, 524 

A.2d 1053, 1056 (Pa. Commw. 1987) (“In determining whether a parolee or 

probationer may have parole or probation revoked for failure to pay court imposed 

fines, costs and restitution, the court or Board, as the case may be, must take into 

consideration and make a reasonable allowance for the parolee's or probationer's 

individual economic situation.”).  

The court’s obligation to inquire into the defendant’s ability to pay is triggered 

by the revocation proceedings, not the contemplated sentence. This Court has never 

suggested otherwise. Rosenberry is instructive. Although the Court stated that only 

the “willful refusal to pay a fine may be considered a technical parole violation for 
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which a parolee may be re-incarcerated,” 645 A.2d at 1331, in fact, the defendant in 

Rosenberry was not incarcerated for nonpayment. Instead, as here, that court gave 

the defendant an additional period of supervision (there parole), and he was later 

incarcerated for an unrelated violation that occurred while he was on that illegal 

parole. Id. at 1329. This Court vacated that additional sentence of parole and 

“discharged [him] from all obligations arising subsequent to the expiration of his 

original parole period.” Id. at 1331. While it was the later incarceration that 

motivated his habeas petition, this Court’s holding was that the precedent parole 

revocation and extension of parole were illegal. 

The recent case of Commonwealth v. Reed, 285 A.3d 334 (Pa. Super. 2022), 

is not to the contrary. In that case, this Court vacated a trial court order revoking a 

defendant’s parole and sentencing him to incarceration for the remainder of his 

sentence term because he failed to pay fines and costs on the grounds that the trial 

court had failed to inquire into the defendant’s ability to pay the debt. Reed, 285 

A.3d at 338-339. In a footnote, this Court rejected the defendant’s argument, raised 

for the first time on appeal, that the trial court had erred by revoking his parole 

without an ability to pay hearing. It seems that Reed had only cited cases dealing 

with imprisonment for inability to pay and had not set forth an argument for why the 

revocation was itself flawed: 

We note that Appellant argues on appeal that the VOP 

court erred by revoking his parole before conducting an 
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ability to pay hearing. Appellant's Br. at 14-15. Appellant 

has provided no support for this argument. See id. Rather, 

Appellant cites case law requiring a VOP court to hold an 

ability to pay hearing before imposing a sentence of 

incarceration. See id. at 14 (citing Commonwealth v. Diaz, 

191 A.3d 850 (Pa. Super. 2018)). The latter issue raises a 

question of sentencing legality, which we address here sua 

sponte. See Commonwealth v. Prinkey, 277 A.3d 554, 562 

(Pa. 2022) (recognizing legality of sentence claim where 

court “imposed [sentence] without the fulfillment of 

statutory preconditions to the court's sentencing 

authority”). 

 

Id. at 338 n.6 (italics in original). Mr. Bates, by contrast, has cited precedent from 

this Court establishing that a sentencing court cannot revoke parole for nonpayment 

of restitution unless the trial court first makes a finding of willful nonpayment. 

Notably, when a person is alleged to have violated parole, the only legal 

revocation sentence is imposition of back time, Commonwealth v. Fair, 497 A.2d 

643, 645 (Pa. Super. 1985) – an incarceration sentence. Thus, even though a 

willfulness inquiry is not required solely when incarceration is contemplated, 

incarceration is always the sentence required when parole is revoked. As such, a trial 

court must inquire into willfulness at any parole revocation hearing. 

It is clear that, instantly, Mr. Bates’ nonpayment of the entire outstanding 

balance of restitution was not due to deliberate disregard of the court’s order, but 

rather, stemmed from circumstances beyond his control due to his financial situation. 

In the most recent revocation proceeding, the sentencing judge acknowledged that 

even the expenses associated with traveling to court constituted a “financial 
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hardship” for Mr. Bates. (N.T. 5/12/22, at 23). The trial court made no finding that 

any failure to pay was willful. In fact, at no time at any of his six revocation hearings 

did the trial court make any willfulness inquiry – or any inquiry at all into what, if 

any, payments had been made– prior to perfunctorily finding him in violation of 

parole. Mr. Bates, however, testified repeatedly at the most recent revocation hearing 

that he had no income due to his injury and inability to work, and therefore had no 

ability to pay the entire amount of restitution owed (see N.T. 6/13/22, at 6-7; 4/26/22, 

at 5, 7, 12, 15, 17). He and his counsel argued that he wanted to repay the restitution, 

but simply could not (see N.T. 5/12/22, at 13). Courts cannot treat nonpayment as a 

strict liability offense merely because the person did not pay. When a defendant is 

“penniless and unable, through no fault of his own, to pay any sum on the 

delinquencies,” the defendant is not in “willful noncompliance.” Commonwealth ex 

rel. Wright v. Hendrick, 312 A.2d 402, 404 (Pa. 1973).  

Therefore, the revocation sentence imposed on June 28, 2022 was illegal, as 

were all of his prior revocation sentences. His supervision should be terminated and 

the restitution repaid pursuant to 42 Pa.C.S. § 9728 and/or 18 Pa.C.S. § 1106(f). 
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4.  APPELLANT’S LATEST REVOCATION SENTENCE, WHICH  

CONTINUED TO EXTEND CRIMINAL COURT SUPERVISION BEYOND THE 

STATUTORY MAXIMUM SENTENCE FOR THE UNDERLYING OFFENSE 

AND FAILED TO GIVE CREDIT FOR TEN YEARS OF “STREET TIME” ON 

PAROLE, DEPRIVED HIM OF HIS STATE AND FEDERAL DUE PROCESS 

RIGHTS AND CONSTITUTED AN ILLEGAL SENTENCE.  

 Mr. Bates initially pled guilty on May 7, 2012 to the underlying offense of 

theft by unlawful taking, graded a first-degree misdemeanor, which carries a 

maximum statutory penalty of five years of supervision. 18 Pa.C.S. § 106 (b)(5). 

Therefore, Mr. Bates’ sentence of criminal court supervision could not extend 

beyond May 7, 2017. Yet, since his revocation hearing on July 19, 2017, his 

sentences of back time have extended well beyond the five-year statutory maximum. 

Though he has not been incarcerated during the majority his sentence, his last 

revocation sentence is nonetheless illegal because the trial court failed to give him 

any credit whatsoever for his ten (10) years of “street time” on parole without 

providing any reason for doing so, and extended his sentence beyond the statutory 

maximum where his only “violation” was an inability to pay the entire outstanding 

balance of his restitution. As the amount of restitution had already been reduced to 

civil judgment and there was never any finding of a willful failure to pay, extending 

his parole beyond the statutory maximum without giving him credit for any of his 
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ten years spent on parole was unlawful. 

 The trial court has discretion to award credit for time spent at liberty on parole. 

Commonwealth v. Michenfelder, 408 A.2d 860, 862 (Pa. Super. 1979) (where 

appellant was not statutorily entitled to credit for time spent on parole in good 

standing because he was not within the jurisdiction of the Board of Parole, appellate 

court must determine whether trial court abused its discretion in failing to award 

credit for street time). In Michenfelder, this Court held that there was no abuse of 

discretion by the trial court because the reinstated 23 month sentence did not exceed 

the statutory maximum nor was it manifestly excessive in view of the trial judge's 

conclusion that appellant's two arrests while on parole indicated that he was not 

rehabilitated. Id.  

Instantly, however, the reinstatement of Mr. Bates’ 23 month sentence did 

exceed the statutory maximum and he had no arrests while on parole or any other 

violations other than failing to pay $5,600 in restitution – which he does not have 

the financial ability to pay. As the amount of restitution had previously been reduced 

to civil judgment, there was never a finding that he willfully failed to pay, and there 

were no other violations noted, the trial court’s failure to give credit for almost ten 

years of street time was not only an abuse of discretion but recommitment to his 

back time constituted an illegal sentence as his parole was extended beyond the 

statutory maximum. 
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 Moreover, though the trial court ordered recommits of Mr. Bates’ sentence in 

the form of his back time at each revocation hearing, in practicality, Mr. Bates’ 

revocation sentences were not recommits, but were illegal extensions of his parole 

for the sole purpose of paying off restitution (see, e.g., N.T. 1/29/19, at 4 (“This 

recommendation is just to extend the time to give you a chance to pay it.”)). See 

Commonwealth ex rel. Powell v. Rosenberry, 645 A.2d 1328, 1331 (Pa. Super. 1994) 

(holding that because it did not act within 30 days of date of its original sentencing 

order as set forth in 42 Pa.C.S. § 5505, trial court lacked jurisdiction to extend 

petitioner's parole, even though petitioner petitioned for extension of his parole to 

afford him opportunity to pay his fines). In Rosenberry, this Court held that not only 

does a trial court lack jurisdiction to modify an order beyond the 30 day time limit set 

forth in 42 Pa.C.S. § 5505, but that only a willful failure to pay a fine may be 

considered a technical parole violation. Id.  

  Just as in Rosenberry, instantly, instead of devising a payment schedule, the 

trial court effectively modified Mr. Bates’ sentence to extend his parole period 

beyond the statutory maximum for his underlying offense solely so that he could pay 

off the full amount of his restitution. The Commonwealth does not need to keep Mr. 

Bates on parole in perpetuity to insure payment. See id. Rather, as the restitution had 

already been reduced to a civil judgment, restitution can be collected through 42 

Pa.C.S. § 9728. See id; see also 42 Pa.C.S. § 9728 (“Collection of restitution, 
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reparation, fees, costs, fines and penalties.”). Thus, Mr. Bates’ June 28, 2022 

revocation sentence constituted an illegal sentence. As such, the judgment of 

sentence should be vacated and Mr. Bates’ supervision terminated. 

5. APPELLANT WAS DENIED HIS STATE AND FEDERAL DUE  

PROCESS RIGHTS WHEN AN UNCOUNSELED GAGNON II HEARING WAS 

ALLOWED TO PROCEED ON JANUARY 29, 2019 IN THE ABSENCE OF A 

KNOWING AND INTELLIGENT WAIVER, SUCH THAT THE RESULTANT 

REVOCATION SENTENCES CONSTITUTED ILLEGAL SENTENCES. 

Mr. Bates did not knowingly and intelligently waive representation by counsel 

at his revocation hearing on January 29, 2019. Therefore, the resultant revocation 

sentence was illegal. This Court should vacate the June 28, 2022 order revoking Mr. 

Bates’ parole, based on the prior January 29, 2019 illegal revocation sentence. See 

Commonwealth v. Milhomme, 35 A.3d 1219, 1222 (Pa. Super. 2011) (where a 

preceding sentence was illegal, any subsequent probation revocation sentence is also 

illegal).  

 Pa.R.C.P. 708(B)(1) provides that the trial court will not revoke parole unless 

a violation is found following a hearing “at which the defendant is present and 

represented by counsel.” Pa.R.C.P. 708(B)(1). In order to make a knowing and 

intelligent waiver under Pa.R.C.P. 1216, “the individual must be aware of both the 

 
6 Pa.R.C.P. 121 provides, in relevant part:  
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nature of the right and risks and consequences of forfeiting it.” Commonwealth v. 

Houtz, 856 A.2d 119, 123 (Pa. Super. 2004). Without a proper Pa.R.Crim.P. 121 

colloquy, a court cannot “ascertain that the defendant fully understands the 

ramifications of a decision to proceed pro se and the pitfalls associated with the lack 

of legal training.” Commonwealth v. Robinson, 970 A.2d 455, 460 (Pa. Super. 2009) 

(en banc).  

 

(2) To ensure that the defendant's waiver of the right to 

counsel is knowing, voluntary, and intelligent, the judge or 

issuing authority, at a minimum, shall elicit the following 

information from the defendant: 

 (a) that the defendant understands that he or she has the 

right to be represented by counsel, and the right to have free 

counsel appointed if the defendant is indigent; 

 (b) that the defendant understands the nature of the 

charges against the defendant and the elements of each of those 

charges; 

 (c) that the defendant is aware of the permissible range of 

sentences and/or fines for the offenses charged; 

 (d) that the defendant understands that if he or she waives 

the right to counsel, the defendant will still be bound by all the 

normal rules of procedure and that counsel would be familiar 

with these rules; 

 (e) that the defendant understands that there are possible 

defenses to these charges that counsel might be aware of, and if 

these defenses are not raised at trial, they may be lost 

permanently; and 

 (f) that the defendant understands that, in addition to 

defenses, the defendant has many rights that, if not timely 

asserted, may be lost permanently; and that if errors occur and 

are not timely objected to, or otherwise timely raised by the 

defendant, these errors may be lost permanently. 

Pa.R.C.P. 121(2). 
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 In Commonwealth v. Murphy, 214 A.3d 675 (Pa. Super. 2019), this Court held 

that the defendant did not knowingly and intelligently waive representation by 

counsel where the lower court merely asked the defendant if he understood that he 

had a right to have an attorney present at the proceedings, and then confirmed that 

the defendant did not retain counsel or apply for the Public Defender’s Office. 

Murphy, 214 A.3d at 679. This Court found that the discussion regarding the 

defendant’s right to counsel was “truncated and fell well short of a colloquy 

memorializing a knowing and voluntarily waiver of counsel . . . .” Id.  

 Just as in Murphy, Mr. Bates did not knowingly and intelligently waive 

representation by counsel on January 29, 2019 before proceeding with a revocation 

hearing. Notably, the hearing on this date was held before a hearing officer, not a 

Common Pleas Court Judge, and it was the hearing officer who conducted the wavier 

colloquy.7 The following exchange occurred between Mr. Bates and the hearing 

officer on January 29, 2019 regarding Mr. Bates’ appearance without counsel: 

THE COURT: Mr. Bates do you understand 

you have the right to be represented by Counsel at 

this hearing? 

 MR. BATES:    Yes. 

 THE COURT:   And you understand that if you 

are found in violation we may resentence you 

today? 

 MR. BATES:    Yes. 

 THE COURT:   Knowing that is it your desire to 

 
7 This fact, in itself, appears problematic under Rule 121’s requirement that a judge 

must conduct the waiver colloquy. See Pa.R.C.P. 121(2). 



44 

 

proceed without Counsel today? 

 MR. BATES:    Yes. 

 THE COURT:   And are you willing to proceed 

before myself appointed by the Court instead of a 

Judge? 

 MR. BATES:     Yes. 

 

(N.T. 1/29/19, at 3).  

The hearing officer asked if Mr. Bates could pay $50 per month in restitution 

and then after discussion about other supervision fees and travel expenses for getting 

to Delaware County from York County, the officer asked if he could pay $40 (see 

N.T. 1/29/19, at 4-7). The probation officer testified that Mr. Bates was going to 

have to pay restitution and supervision fees of some sort no matter what (see id. at 

8). The hearing officer never put on the record that it was finding Mr. Bates in 

violation of parole, but a sentencing order was subsequently signed by a Common 

Pleas Judge (who had not presided over the hearing) and entered into the trial court 

docket. See Sentencing Order, dated January 29, 2019. The sentencing order also 

ordered “monthly payments” of restitution. See id. 

As in Murphy, the exchange between Mr. Bates and the hearing officer was 

insufficient to constitute an adequate waiver of counsel. The discussion was 

“truncated and fell well short of a colloquy memorializing a knowing and voluntar[y] 

wavier of counsel.” See Murphy, 214 A.3d at 679. Therefore, this Court should 

vacate the June 28, 2022 order revoking Mr. Bates’ parole, based on the prior 

January 29, 2019 illegal revocation sentence. See Milhomme, 35 A.3d at 1222 (where 
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a preceding sentence was illegal, any subsequent probation revocation sentence is 

also illegal). 

VIII.  CONCLUSION 
 

The Commonwealth need not keep Mr. Bates on parole in perpetuity to insure 

payment of restitution.8 18 Pa.C.S. § 1106 ensures that restitution is enforceable 

until paid and provides the mechanism to ensure payment compliance through 

contempt proceedings. See §1106(f). Because the restitution is a condition of parole, 

however, the trial court is without authority to find him in technical violation absent 

a finding that he willfully failed to pay. There was no such finding here, nor could 

there have been. Additionally, pursuant to Bolds, supra, the restitution was reduced 

to a civil judgment in 2014, so payment is enforceable through 42 Pa.C.S. § 9728. 

See 42 Pa.C.S. § 9728; Bolds, supra. Therefore, it is respectfully requested that this 

Court terminate Mr. Bates’ supervision and allow enforcement of restitution 

payments pursuant to 42 Pa.C.S. § 9728 and/or the Section 1106(f) contempt 

proceedings. 

 

 
8 See https://www.delcotimes.com/2023/06/13/philly-woman-has-delaware-county-

restitution-paid-by-kim-kardashian-and-reform-alliance-

video/?share=lariahyluni0kvnmotot (last visited June 15, 2023). 

https://www.delcotimes.com/2023/06/13/philly-woman-has-delaware-county-restitution-paid-by-kim-kardashian-and-reform-alliance-video/?share=lariahyluni0kvnmotot
https://www.delcotimes.com/2023/06/13/philly-woman-has-delaware-county-restitution-paid-by-kim-kardashian-and-reform-alliance-video/?share=lariahyluni0kvnmotot
https://www.delcotimes.com/2023/06/13/philly-woman-has-delaware-county-restitution-paid-by-kim-kardashian-and-reform-alliance-video/?share=lariahyluni0kvnmotot
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 WHEREFORE, for the reasons stated above, appellant requests that this Court 

reverse the order of the trial court finding him in violation of parole, dismiss the 

violation, vacate the judgment of sentence, and discharge him from supervision.  

 

 

 

 

Respectfully submitted,  

 

            /S/                                     

       EMILY MIRSKY, Assistant Defender  

                                  Chief, Appeals Division  

                     CHRISTOPHER WELSH, Chief, Public Defender 
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, 
PENNSYLVANIA — CRIMINAL DIVISION 

COMMONWEALTH OF PENNSYLVANIA 

VS. 

BRUCE BATES, 
Appellant 

CP-23-CR-0006975-2011 

1966 EDA 2022 

STATEMENT OF MATTERS COMPLAINED OF ON APPEAL 

TO THE HONORABLE GEORGE A. PAGANO, PRESIDING IN THE COURT OF 
COMMON PLEAS, CRIMINAL TRIAL DIVISION, FOR THE COUNTY OF DELAWARE: 

The above-named defendant by his attorneys, Emily Mirsky, Assistant Defender, Chief, 

Appeals Division, and Christopher Welsh, Chief, Public Defender, files the following Statement 

of Matters Complained of on Appeal: 

1. On May 7, 2012, appellant appeared for a negotiated guilty plea and was 

convicted of theft by unlawful taking, graded as a first-degree misdemeanor. On that same date, 

he was sentenced to time served to 23 months of incarceration with immediate parole plus 

restitution in the amount of $5,600. 

2. On July 25, 2014, appellant was found in violation of parole and sentenced to his 



back time with immediate parole. As a condition of parole, he was ordered to pay restitution. 

3. On July 31, 2014, a civil judgment was entered. 

4. On September 14, 2016, appellant was found in violation of parole and sentenced to 

his back time with immediate parole. As a condition of parole, he was ordered to pay restitution. 

5. On July 19, 2017, appellant was found in violation of parole and sentenced to his 

back time with immediate parole. As a condition of parole, he was ordered to pay restitution. 

6. On January 29, 2019, appellant was found in violation of parole and sentenced to his 

back time with immediate parole. As a condition of parole, he was ordered to make monthly 

payments of restitution. 

7. On October 16, 2020, appellant was found in violation of parole and sentenced to his 

back time with immediate parole. As a condition of parole, he was ordered to pay restitution. 

8. On June 28, 2022, following hearings on April 26, May 12 and May 27 of 2022, 

appellant was found in violation of parole and sentenced to his back time with immediate parole. 

As a condition of parole, he was ordered to pay restitution. On July 1, 2022, another civil 

judgment was entered. 

9. On July 6, 2022, appellant filed a timely post-sentence motion. The trial court 

scheduled a hearing on the post-sentence motion for August 19, 2022, which is beyond the 30-

day time period for appellant to file a notice of appeal. 

10. On July 28, 2022, appellant filed a timely appeal from imposition of sentence. 

11. On August 5, 2022, this Court issued an Order directing appellant to file a 

Statement of Matters Complained of on Appeal within twenty-one (21) days from the date of the 

Order. 

12. August 19, 2022, the post-sentence motion was denied as moot. On that same date, 



appellant filed a petition for extension of time to file his Statement of Errors because he had not 

yet received all relevant transcripts. This Court granted the request for an extension on August 

23, 2022. On September 8, 2022, appellant received a complete set of the notes of testimony. 

13. Appellant plans to raise the following issues on appeal: 

a. The trial court lacked legal authority to revoke parole and sentence appellant 
to his back time solely due to failure to pay the entire amount of restitution. 

i. On June 28, 2022, the trial court had no legal authority to revoke parole 
or keep appellant under supervision for failure to pay restitution where 
a civil judgment had been entered in 2014, pursuant to Commonwealth 
v. Bolds, 272 A.3d 463 (Pa. Super. Jan. 7, 2022). 

ii. The trial court abused its discretion and imposed illegal revocation 
sentences where the court had no legal authority to revoke appellant's 
parole at any of his six revocation hearings, including the most recent 
on June 28, 2022, inasmuch as restitution was a condition of parole and 
there was no finding at any hearing that appellant willfully failed to pay 
restitution. 

iii. The trial court abused its discretion and imposed an illegal revocation 
sentence on June 28, 2022 (and in 2017, 2019 and 2020), by sentencing 
him to a term of supervision beyond the statutory maximum sentence 
for the underlying offense solely for failure to pay the entire amount of 
restitution owed and failing to give credit for now over ten years of 
"street time" on parole, in violation of his state and federal due process 
rights. 

iv. The trial court abused its discretion and imposed illegal revocation 
sentences where his six revocation sentences were not recommits, but 
were illegal extensions of his parole for the sole purpose of paying off 
restitution. 

b. Appellant was denied his state and federal due process rights when an 
uncounseled Gagnon II hearing was allowed to proceed on January 29, 2019 in 
the absence of a knowing and intelligent waiver, such that the resultant 
revocation sentence constituted an illegal sentence. 
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, PENNSYLVANIA 
CRIMINAL DIVISION 

Commonwealth of Pennsylvania 

V. 

Bruce Bates 

No. CR-697.5-2011 

Cassandra Marchesani, Esq., Attorney for the Commonwealth 

Benjamin McCready, Esq., Attorney for the Defendant 

OPINION 

PAGANO, J. March 2, 2023 

INTRODUCTION 

The Defendant has timely filed a Statement of Matters Complained of On Appeal. For the 

reasons set forth below, this court respectfully recommends that its decision be affirmed. 

BACKGROUND  

On May 7, 2012, Defendant Bruce Bates entered a negotiated guilty plea for theft by 

unlawful taking, graded as a misdemeanor of the first degree. The court sentenced the Defendant 

to time-served to 23 months with $5,600 in restitution. At the time of the guilty plea, no payment 

plan for the restitution was put into place. Order dated 5/07/12. 

On July 25, 2014, the court found the Defendant in violation of his parole. The court re-

sentenced the Defendant to the full back time of 618 days with immediate parole. As a condition 

of parole, the Defendant was required to successfully complete anger management and pay 

restitution. The Defendant was required to report to Adult Probation and Parole within 72 hours 
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and all monies collected was to be credited to restitution first. No payment plan was put in place. 

Order dated 7/25/14. On July 31, 2014, a civil judgement was entered. 

On September 14, 2016, the court found the Defendant in violation of parole. The court 

sentenced the Defendant to full back time of 598 days with immediate parole. As a condition of 

parole, the Defendant was required to successfully complete anger management and pay 

restitution. The Defendant was required to report to Adult Probation and Parole within 72 hours 

and all monies collected was to be credited to restitution first. Order dated 9/14/16. 

On July 19, 2017, the court found the Defendant in violation of parole. The court 

sentenced the Defendant to full back time of 517 days with immediate parole. The Defendant 

was immediately paroled upon an available bed at an inpatient drug/alcohol treatment facility. 

The defendant was required to complete course of treatment successfully and follow after care 

plans prescribed. Additionally, the Defendant was required to pay restitution and all monies 

collected were to go to restitution first. Order dated 7/19/17. 

On January 29, 2019, the court found the Defendant in violation. of parole. The court 

sentenced the Defendant to full back time of 517 days with immediate parole. The court ordered 

the Defendant to make monthly payments, restitution first, with no other conditions. Order dated 

1/29/19. The Defendant was not represented by counsel and appeared before a master appointed 

by the court instead of a judge. 

On October 16, 2020, the court found the Defendant in violation of parole. The court 

sentenced the Defendant to full back time of 517 days with immediate parole. The court ordered 

the Defendant to "make payments towards outstanding court financial obligations with 
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restitution to be paid first". The case could close upon payment of restitution iri full. Order dated 

10/16/20. 

On June 28, 2022, the court found the Defendant in violation of parole. The court 

sentenced the Defendant to full back time with immediate parole. The court ordered the 

Defendant to pay restitution. On July 1, 2022, another civil judgement was entered. 

On July 6, 2022, the Defendant filed a timely post-sentence motion. The court scheduled 

a hearing on the post-sentence motion for August 19, 2022. On August 19, 2022, the court 

denied the post-sentence motion as moot. 

ISSUES ON APPEAL  

On July 28, 2022, the Defendant timely filed a Notice of Appeal with the court. On 

August 19, 2022, the Defendant filed a petition for extension of time to file their Statement of 

Errors because he had not received all relevant transcripts. The court granted the request for an 

extension on August 23, 2022. On September 8, 2022, the Defendant received a complete set of 

the notes of testimony. Defendant filed a Concise Statement of Matters Complained of on 

Appeal pursuant to Pa. R. App. P. § 1925(b), raising the following issues for appeal: 

1) Whether the trial court lacked authority to revoke parole and sentence appellant to his 

back time solely due to failure to pay the entire amount of restitution. 

2) Whether appellant was denied their state and federal due process rights when an 

uncounseled Gagnon II hearing was allowed to proceed on January 29, 2019, in the 

absence of a knowing and intelligent waiver, such that the resultant revocation 

sentence constituted an illegal sentence. 
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DISCUSSION 

A. Restitution 

Under Pennsylvania law in the context of criminal proceedings, an order of restitution is not 

simply an award of damages, but rather, a sentence. Commonwealth v. Holmes, 155 A.3d 69, 78 

(Pa. Super. Ct. 2017). Restitution is a creature of statute, and the court cannot direct a defendant 

to make restitution as part of their sentence without express legislative direction. Id. 

Pennsylvania law provides that "upon conviction for any crime ... wherein the victim suffered 

personal injury directly resulting from the crime, the offender shall be sentenced to make 

restitution in addition to the punishment prescribed. 18 Pa.C.S.A. § 1106(a). The statute requires 

that victims be compensated for losses sustained as a direct result of the actions of a criminal 

offender. Id. 

If restitution is issued, a sentencing court is required to order full restitution irrespective of 

the financial resources of the defendant. 18 Pa.C.S.A. § 1106(c)(1)(i). A sentence for.restitution 

is enforceable until paid. 18 Pa.C.S.A. § 1106(c)(2)(ii). If restitution is ordered and required to 

be paid in full under the statute, it cannot also be a condition of a probation that can be 

discharged upon completion of probation. Holmes, 155 A.3d at 87. 

Criminal plea bargaining is an integral part of the criminal justice system. During plea 

bargaining, a defendant is permitted to waive valuable rights in exchange for important 

concessions by the Commonwealth when the defendant is facing a small chance of acquittal. 

Commonwealth v Melendez Negron, 123 AM 1087 (Pa. Super. Ct. 2015). A defendant who is 

unhappy with their sentence, is free to move to withdraw a negotiated plea but to withdraw a 

guilty plea, the defendant must show a prejudice amounting to manifest injustice. 

Commonwealth v. Coles, 365 Pa.Super. 562, 571 (Pa. Super. Ct. 1987). 

4 



When a defendant enters a guilty plea, the negotiated sentence cannot be altered in the 

absence of mistake, misrepresentation, or illegality. Id. at 568. If the judge has no basis for 

permitting withdrawal of the guilty plea, there is no basis for modifications of the sentence. Id. at 

571. Allowing the negotiated sentenced to be altered would discredit the negotiated plea process 

and allow defendants to have a second chance at.sentencing. Id. at 568. 

Here, the Defendant stole seven gold rings from the victim. The victim in this case suffered a 

personal injury and is a real person rather than a corporation. The victim suffered a direct loss in 

the form of seven gold rings because of the crime committed by the defendant. Thus, under 

Pennsylvania law restitution is required to be paid in full to compensate the victim for their 

injury. 

When the Defendant entered their guilty plea restitution was a part of the sentence. Not 

requiring the Defendant to pay the restitution in full runs contra to Pennsylvania law regarding 

restitution and principles of negotiated plea bargaining. Pennsylvania law provides that a 

sentence for restitution is enforceable until paid. Here, the Defendant has not fully paid off the 

restitution and therefore the court can still enforce restitution. 

The court does not have discretion to unilaterally change the terms of the sentencing 

agreement unless there is evidence of mistake, illegality, or misrepresentation. Unilaterally 

changing the terms of the sentencing agreement would deprive the Commonwealth of the benefit 

of the bargain they agreed to. If the court adjusted the sentencing agreement absent evidence of 

mistake, illegality, or misrepresentation, the plea-bargaining process would be compromised. 

Here, the defendant's plea bargain included restitution. There was no evidence of mistake, 

.misrepresentation, or illegality surrounding the plea-bargaining process. Therefore, the court 
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cannot unilaterally alter the agreed upon terms of sentencing. The Commonwealth is entitled to 

receive the benefit of the agreed upon bargain which includes restitution. Disregarding restitution 

would deprive the Commonwealth of the benefit of the agreed upon bargain and be in opposition 

to Pennsylvania law which requires that victims be fully compensated. The court did not err by 

revoking the Defendant's parole because restitution was statutorily required. Additionally, the 

plea bargain agreed upon by both the Defendant and the Commonwealth required restitution and 

there was no evidence of mistake, illegality, or misrepresentation therefore the court had no 

authority to alter the terms of the plea bargain and disregard restitution. 

B. Gagnon II 

Waiver of a constitutional right, such as right to counsel, is only valid if made with 

knowledge and intelligence. US. Const. amend. VI, § 9. Regardless of a defendant's prior 

experience with the justice system, a penetrating and comprehensive colloquy of the defendant's 

right to counsel is mandated. Id. A waiver colloquy regarding right to counsel must always 

contain a demonstration of the defendant's ability to understand the questions posed during the 

colloquy. Id. 

On January 29, 2019, the Defendant appeared before Master Gregg Parker for a Gagnon II 

hearing. N.T. 1/29/19 at 3. The defendant proceeded pro se. Id. Prior to the proceeding, the court 

asked the Defendant a series of questions. Id. The court asked the Defendant if he understood he 

had a right to be represented by counsel at the hearing. Id. The Defendant responded yes. Id. The 

court asked the Defendant if he understood that if he is found in violation the court could 

resentence him at the hearing. Id. The Defendant responded yes. Id, The court asked if the 

Defendant still wished to proceed without counsel knowing that information. Id. The Defendant 
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responded yes. Id. The court asked the Defendant if he was willing to proceed before the master 

appointed by the court instead of a judge. Id. The Defendant responded yes. Id. 

Before proceeding with the Gagnon II hearing, the master asked the Defendant a series of 

comprehensive questions to ensure that the Defendant was aware of their rights. The Defendant 

answered all questions and demonstrated an ability to understand the questions posed during the 

colloquy. Thus, the Defendant's waiver of right to counsel was knowing and voluntary and the 

subsequent revocation sentence was legal. 

CONCLUSION  

For the reasons discussed above, this court respectfully recommends the sentence be 

affirmed by the reviewing court. 

BY THE COURT: 

George A. Pagano, J. 
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