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IDENTITY AND INTEREST OF AMICUS CURIAE

Amicus curiagCato Institute was established in 1977 as a noisparpublic
policy research foundation dedicated to advancimg principles of individual
liberty, free markets, and limited government. GatGenter for Constitutional
Studies was established in 1989 to help restore pgheciples of limited
constitutional government that are the foundatibnileerty. Toward those ends,
Cato publishes books and studies, conducts cordesesind forums, publishes the
annualCato Supreme Court Revigand filesamicusbriefs.

This case interests Cato because it concerns fiiet to document
government actions through video and photograpgwonding of the conduct of
public officials performing their duties in publmlaces. Accurately capturing the
conduct of government actors is a necessary ingnédn discussing and, where
warranted, seeking to adjust the government’s condu

No person other thaammicusandamicuss counsel has authored any portion
of this brief or paid for its preparation and subsmn. All parties have consented

to this filing. Fed. R. App. P. 29(a).
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ARGUMENT

The District Court held that the act of non-disrugly photographing and
videotaping public officials who are engaged in tpen, public performance of
their duties is not protected by the First Amendin@hat holding conflicts with
prior holdings of the Supreme Court and other GoaftAppeals, which recognize
the public’s right to access, collect, and presamf@ mation regarding the conduct
of its government. More fundamentally, the failuge recognize the protected
status of Appellants’ activities threatens to chpeech and deter members of the
public from actively participating in the procedsself-governance.

DOCUMENTING THE ACTIVITIES OF POLICE OFFICERS IN

THE PUBLIC PERFORMANCE OF THEIR DUTIES IS
PROTECTED BY THE FIRST AMENDMENT

As numerous other courts have concluded, photogrgpdolice officers in

the public performance of their duties is protedigydthe First AmendmentThe

! Seee.g, ACLU v. Alvarez679 F.3d 583,595 (7th Cir. 2012) (“The act of
makingan audio or audiovisual recording is necessantyuided within the First
Amendment’s guarantee of speech and press rigla<amsollary of the right to
disseminate the resulting recording.” (emphasiriginal)); Glik v. Cunniffe 655
F.3d 78, 82 (1st Cir. 2011$mith v. City of Cummin@12 F.3d 1332, 1333 (11th
Cir. 2000) (“|W]e agree with the Smiths that theada First Amendment right,
subject to reasonable time, manner and placeaestis, to photograph or
videotape police conduct.”Fordyce v. City of Seattl®5 F.3d 436, 439 (1995)
(recognizing a “First Amendment right to film matef public interest"—in that
case, the police response to a public prot&djria v. Montgomery Cntyl145 F.
Supp. 3d 492 (2015Montgomery v. KillingsworthNo. 13-cv-256, 2015 WL
289934, at *8 (E.D. Pa. Jan. 22, 201R@binson v. Fettermard78 F. Supp. 2d
534, 541 (E.D. Pa. 2005).

_2.
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core principles of the First Amendment—and the sleas expounding on those
principles—permit no other conclusion.

1. In our constitutional system, “the citizenry is theal judge of the
proper conduct of public busines€bx Broad. Corp. v. Cohr®20 U.S. 469, 495
(1975);accordMills v. Alabama 384 U.S. 214, 218 (1966) (“Whatever differences
may exist about interpretations of the First Ameedm there is practically
universal agreement that a major purpose of thaeiment was to protect the
free discussion of governmental affairs.”); 1 Smoft Nimmer on Freedom of
Speech § 2:31 (“Freedom of speech thus serves\amlarestraint on tyranny,
corruption, and ineptitude . . . .”). The publictde in this process is wide-ranging,
extending beyond “discussions of candidates, [astdlictures and forms of
government,” to encompass as well “the manner irckivgovernment is operated
or should be operatedMills, 384 U.S. at 218, including the conduct of thagml
seeGentile v. State Bar of Ne\aD1 U.S. 1030, 1035-36 (1991) (noting that “[t]he
public has an interest in [the] responsible exefce the discretion that the law
affords to the police).

To secure citizens’ ability to makaformed decisions about the way that
government manages public affairs, the First Ameswinguarantees to members
of the public an “undoubted right to gather newsrti any source by means within

the law.”” Houchins v. KQED, In¢.438 U.S. 1, 11 (1978) (quotirgranzburg v.

-3-
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Hayes 408 U.S. 665, 681-82 (1972)). This righgetherinformation includes not
just the right to witness what transpires, but ailke right torecord those
encounters.Glik, 655 F.3d at 82 (“Gathering information about goweent
officials in a form that can readily be dissemimbte others serves a cardinal First
Amendment interest in protecting and promoting ‘tfree discussion of
governmental affairs.” (quotingMills v. Alabama 384 U.S. 214, 218 (1966));
Alvarez 679 F.3d at 595 (“The act of making an audio wdiavisual recording is
necessarily included within the First Amendmenttaigntee of speech and press
rights as a corollary of the right to dissemindte tesulting recording.”)Smith
212 F.3d at 1333 (“The First Amendment protectsrtgbt to gather information
about what public officials do on public properiynd specifically, a right to record
matters of public interest.”). Indeed, the welltigpiof our democratic society
depends on people putting forward as truth notthusit reaction to something that
occurred, but also documentation as to how inifamtcurred.

2. Critically, the right of access is guaranteed nst jto the credentialed
reporter, but rather t@all members of the public. As the Supreme Court has
repeatedly explained, “the First Amendment goesohdyprotection of the press
... to prohibit government from limiting the skoof information from which
members of the public may drawFirst Nat'| Bank v. Bellotti 435 U.S. 765, 783

(1978); accord Branzburg,408 U.S. at 684 (“[T]he First Amendment does not

_4 -
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guarantee the press a constitutional right of sppemccess to information not
available to the public generally.”¥ouchins, 438 U.S. at 16 (Stewart, J.,
concurring) (the Constitution “assure[s] the pulaitd the press equal access once
government has opened its doors”). Because indnsdbave the right to decide
for themselves the “ideas and beliefs deservingxpiression, consideration, and
adherence,Agency for Int’l Development v. Alliance for Opeociety Int’l, Inc,
133 S. Ct. 2321, 2327 (2013juting Turner Broadcasting System, IncFCC
512 U.S. 622, 641 (1994)), it is important thatpedave the right to observe and
document and then reflect upon public servantsha ¢ourse of their duties.
Reserving for thepress alonethe right to gather and document information on
public officials would undermine that core First Andment value.

Similarly, the right to observe and document gowental activity is not
held in reserve for zealous protesters, committhtbeates, or trained observers.
To be sure, an individual sharing images and idgaserated through such
activities is engaged in political speech that tsats own distinct protection under
the First AmendmentNAACP v. Claiborne Hardware Co458 U.S. 886, 913
(1982) (noting that “expression on public issues aklvays rested on the highest
rung of the hierarchy of First Amendment valuesitérnal quotation marks
omitted)). But whatever protection may be affordedan individual's ultimate

expression it would be neither logical nor consistent withetprecedents and

-5-



Case: 16-1650 Document: 003112449935 Page: 11  Date Filed: 10/31/2016

principles discussed above to hold that the righbliserve and recordelongs
only to those who conclude—prior to the event tely record—what they are
going to say about that event and what they willdil the images they capture.
The First Amendment protects discourse and theckefar truth, not just the
pronouncements of those who have already made aip rtinds. SeeCohen v.
California, 403 U.S. 15, 23-24 (1971) (“The constitutionghti of free expression
. ... Is designed and intended to remove goventaheestraints from the arena of
public discussion, putting the decision as to wieatvs shall be voiced largely into
the hands of each of us, in the hope that use o $reedom will ultimately
produce a more capable citizenry and more perfelityp. . . .”). Its aegis thus
should shelter those (like Mr. Fields) who stumbéross police activity just as
strongly as it shields those (like Ms. Geraci) wgmlooking for it, and it should
protect alike those who ultimately affirm the aatiof the police, those who
guestion it, and those who conclude that thereothing to be said on one side or
the other.

Retrenching the right to observe and record woulktteiase the average

citizen’s temptation to yield his “veto powérdver the actions of his government

2 SeeVincent Blasi,The Checking Value in First Amendment Thea8y77
ABF Res. J. 521, 542 (observing that “the rolehef ordinary citizen is not so
much to contribute on a continuing basis to thenftion of public policy as to
retain veto power to be employed when the decisudmdficials pass certain
bounds”).
-6 -
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to the institutional press or professional protest@ cession that would cut against
the First Amendment’s central premise that civigagement and public discourse
by the whole body politic is crucial to the contalvitality of our democracysee

1 Smolla & Nimmer on Freedom of Speech § 2:31 {§ltthrough nonviolent
speech that the people may ferret out corruptiod discourage tyrannical
excesses, keeping government within the limits hef tonstitutional charter.”).
Deliberation is itself a value worth upholdihg.

In sum, both precedent and first principles demastthat the First
Amendment protects the process of capturing infhasmay yield expression, not
just the final act of expression itself—it protettte chronicler, as well as the poet.
“The First Amendment protects more than just tltbvidual on a soapbox and the
lonely pamphleteer.Citizens United v. FEC558 U.S. 310, 373 (2010) (Roberts,
C.J., concurring). Thus, although the vital roldayf enforcement officials in our
civil society cannot be gainsaid and should newemnimized, it remains equally
true that the American citizenry has both the rightl the obligation to subject

them to rigorous oversigh&eePress—Enter. Co. v. Superior Cou#t/8 U.S. 1, 8

® Indeed, the fact that this right is not confinedriembers of the
institutional press is particularly important in @ra where “changes in technology
and society have made the lines between privaeniaind journalist exceedingly
difficult to draw,” and where the “proliferation electronic devices with video-
recording capability means that many of our imagfesurrent events come from
bystanders with a ready cell phone or digital camather than a traditional film
crew.” Glik, 655 F.3d at 84.

_7 -
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(1986) (observing that “many governmental procesgmsate best under public
scrutiny”). And the first step in that process @byiding oversight is observing
and documentingfficers’ conduct.

3. The District Court’'s analysis failed to take accbahthese principles,
focusing instead on whether plaintiffs’ recordinggere made with expressive
intent. See, e.g.JA11-13. Yet the presence of expressive inteth@atmoment of
documentation is irrelevant to whether the act athgring and preserving
information—which, again, is necessarily antecedeémt its publication—is
protected by the First Amendme®eeFirst Nat'l Bank, 435 U.S. at 783 (“[T]he
First Amendment goes beyond protection of . . .dbk-expression of individuals
to prohibit government from limiting the stock ohfermation from which
members of the public may draw.”).

The District Court also failed to appreciate thdlicly effect that its ruling
would have on protected speech. For one thingwallp state interdiction of
information-gathering would naturally hamstring $ko wishing to use that
information to challenge official conduct or othéser hold the state accountable.
Citizens United558 U.S. at 336 (“Laws enacted to control or sapp speech may
operate at different points in the speech procgsactord Alvarez 679 F.3d at

595 (“The right to publish or broadcast an audi@awdiovisual recording would be
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insecure, or largely ineffective, if the antecedaat of making the recording is
wholly unprotected.”)see alsAppellants’ Br. at 23-24.

In addition, the District Court’s rule could detemospective speakers from
gathering the inputs they need to formulate thesssage. For example, under the
District Court’'s framework, photographing policefioérs in the course of their
duties would be protected if that photography were undertal@npiirposes of
criticizing the police. JA18. That activity, howeyavould look to all the world—
and, in particular, to your run-of-the-mill policefficer—exactly like the
purportedlyun-protected activity plaintiffs engaged in here. Hany, one who
was interested in use-of-force or police-condusues but was endeavoring to
keep an open mind and assess each situation awitsmerits could be barred
from recording official police actions, thereby stnaining that individual's ability
to compare particular encounters and formulate maclosive view. One who
wanted to avoid the legal difficulties that plaffgiencountered here might well
decide to refrain from recording police activity @at—or may capture only an
arbitrary and distorted view that in turn distdatie public discourse.

Nor does an intent-based test make sense fromcaiqaiaperspective. Very
often, at the moment an individual records an imégeor she will not know what
(if any) use will be made of that image. The samesgfor a reporter who records

an interview, a musician who jots down a few chavdghe back of a napkin, or a

-9-
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painter who makes a quick sketch of a landscape. that matter, police

themselves operate on the same principle, photbgrgpcrime scenes and
deploying dashboard cameras in patrol cars—not usecahey know at the

moment they take their photographs that a particutzage will be used to

incriminate a suspect or persuade a jury, but deoto preserve a record of what
has transpired in order to facilitate later revieanalysis, and fully accurate
reproduction to others. Ordinary citizens seekmgdrutinize the conduct of their
government are entitled to the same opportunitgtord and preserve.

For all these reasons, a much sounder rule woubdgréze that all
photographing and recording of officers that does aisrupt or interfere with
officers’ ability to perform their duties—and subjeo reasonable time, place, and
manner restrictioris—is protected by the First Amendment. Such a miereover,
would also be consistent with the protection alyeafforded to “verbal criticism
and challenge directed at police officer€ity of Houston v. Hill 482 U.S. 451,

461 (1987Y. Indeed, “the freedom of individuals verbally topmse or challenge

4 Smith 212 F.3d at 1333.

> Cf. Gray v. Udevitz656 F.2d 588, 591 (10th Cir. 1981) (“The cop loa t
beat is the member of the department who is mestleito the public. He
possesses both the authority and the ability toceseforce. Misuse of his
authority can result in significant deprivationaaistitutional rights and personal
freedoms, not to mention bodily injury and finahdiss. The strong public
interest in ensuring open discussion and criticadmis qualifications and job
performance warrant the conclusion that he is dipofficial.”).

-10 -
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police action without thereby risking arrest is aie¢he principal characteristics by
which we distinguish a free nation from a policatst’ Id. at 462-63. It follows
that the proper course would be to hold that “[$aene restraint demanded of law
enforcement officers in the face of provocative @hdllenging speech, must be
expected when they are merely the subject of vagsng that memorializes,
without impairing, their work in public spacesGlik, 655 F.3d at 84 (citations

omitted).

- 11 -
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CONCLUSION

The decision below fails to recognize the protectibe First Amendment
affords to those who gather and record informatibreft in place, it will chill

protected expression and deter citizens from ppdiimg actively in their own

self-governance. The judgment of the District Cainduld be reversed.
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