






2. The OOR's September 13. 2021 order became final and enforceable on October 14,

2021, after Fulton County failed to file a timely appeal. See "OOR Final Determination," attached 

as Exhibit A. Shortly thereafter, Fulton County produced 691 records. 

3. Fulton County's production is patently deficient. Fulton County failed to produce

responsive records: a) identified in the production, b) given to another requester, c) discussed in 

news articles, and d) that logically must exist, such as financial transaction records, meeting minutes 

and draft reports. 

4. Fulton County's bad faith in failing to comply with the RTKL and OOR order is

amplified by the fact that none of the 691 records they eventually produced fit the legal exemptions 

they relied on initially to refuse any production. The County also has refused to produce an index of 

responsive documents, even disregarding an OOR order to do so. 

5. The Fulton County commissioners' blatant non-compliance with long-established

RTKL law and the OOR's September 13 order is unlawful and must be sanctioned. "[T]he 

objective of the RTKL ... is to empower citizens by affording them access to information 

concerning the activities of their government." Uniontown Newspapers, Inc. v. Pennsylvania Dep 't 

of Corr., 243 A.3d 19, 33 (Pa. 2020) (citation omitted). Fulton County has willfully and wantonly 

obstructed the RTKL's plain language and purpose. 

6. Besides identifying the missing records and directing Defendant to make full

production, Plaintiffs also request that this Court order Respondent to pay civil penalties, and to 

reimburse Plaintiffs for their legal fees and related costs for this enforcement action, because the 

County acted in bad faith by failing to comply with its duties under the RTKL. 

7. Plaintiffs also seek an order compelling Wake to provide ACLU-PA with copies of

all records responsive to its requests. 

41385735.1 





























81. Therefore, Plaintiffs are entitled to any and all relief available under the RTKL,

including immediate access to the information and records requested from the County and Wake; 

reimbursement for their attorneys' fees and related costs; and an imposition of civil penalties against 

Fulton County. 

82. Plaintiffs are also entitled to discovery, including from Wake. See Pa. R. Civ. P.

4001; Pa. R. Civ. P. 1091. Defendant's failure to comply with clear obligations under the RTKL, 

improper invocation of inapplicable exemptions, failure to produce an index of responsive 

documents requested by OOR, and the blatantly deficient production require Plaintiffs to conduct 

discovery to ascertain the universe ofresponsive documents and the full extent of Defendant's bad 

faith. 

PRAYER FOR RELIEF 

WHEREFORE, the Plaintiffs, Witold Walczak and the American Civil Liberties Union, 

respectfully request that this Honorable Court enter an Order providing the following relief: 

1. Directing the Fulton County Open Records Officer to produce all documents
responsive to Plaintiffs' July 16, 2021, RTKL request, as directed by the OOR's September 13, 
2021, Final Determination, within seven (7) days of issuance of an appropriate Order of Court; 

2. Permit Plaintiffs to engage in discovery including but not limited to depositions of
the Fulton County Open Records Officer, the Fulton County Commissioners, Wake, and such other 
parties as discovery reveals appropriate; 

3. Find that Fulton County acted in bad faith by depriving Plaintiffs of their right of
access to public records, and by failing to satisfy its obligations under the Pennsylvania Right to 
Know Law; 

4. Award Plaintiffs their attorneys' fees and costs incurred in this matter pursuant to
Section 1304 of the Right to Know Law; and 

5. Impose a $1,500 civil penalty against Fulton County pursuant to Section 1305(a) of
the Right to Know Law. 
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6. Provide any further relief that this Court deems appropriate under the circumstances.
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Dated: April 5, 2023 
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Respectfully submitted, 

lJ�.�2) 
SAUL EWING LLP 
One PPG Place, Suite 3010 
Pittsburgh, PA 15222 
(412) 209-2500

Delene Lantz (Pa ID No. 205426) 
SAUL EWING LLP 
2 North Second St, 7th Fl 
Harrisburg, Pennsylvania 17101 
(717) 257-7561

Marian K. Schneider (Pa. ID No. 50337) 
AMERICAN CIVIL LIBERTIES UNION OF 
PENNSYLVANIA 
P.O. Box 60173 
Philadelphia, PA 19102 
mschneider@aclupa.org 
(215) 592- 1513

Counsel for Plaintiffs, Witold Walczak and the 
American Civil Liberties Union of Pennsylvania 
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has been investigated by another agency to withhold otherwise-public records. See Levy v. Senate 

of Pa., 94 A.3d 436, 448 (Pa. Commw. Ct. 2014) ("To the extent the documents reference and 

arguably 'relate' to a criminal investigation conducted by another agency, the records themselves 

do not contain any investigative material"); Yakim v. J\;/unicipality of Monroeville, OOR Dkt. AP 

2014-1978, 2015 PA 0.0.R.D. LEXIS 41 (An agency cannot rely on another agency's 

investigation when claiming an investigative exemption under the RTKL). 

Here, the County states that: 

Fulton County OOR denied these requests because, as of the time of the requests, 
and continuing presently, the Acting Secretary for the Commonwealth of 
Pennsylvania has been involved with Pulton County in investigating and ultimately 
deciding to decertify some of the County's voting equipment. 

At the time of the [R]equest, the County was of the opinion that the Acting 
Secretary of the Commonwealth was conducting an investigation into the matter 
and thus the records were exempt from disclosure under 65 Pa.C.S. 
67.708(b)(to )(i)(A) & (17). Now the Acting Secretary has actually attempted to 
"decertify" Fulton County voting equipment, and the County has initiated litigation 
in the Commonwealth Court to challenge that action. [] 

[] Fulton County denied the [R]equest because, based on the actions and 
investigation being conducted by the Acting Secretary of the Commonwealth, 
Fulton County has had to conduct its own investigation into all matters surrounding 
the Wake TS[ assessment. This investigation has resulted in the litigation 
referenced above. The release of the requested information could jeopardize the 
County's ability to meaningfully participate in said litigation.2

The County's posilion suffers from several fatal flaws. First, as noted above, tbe 

investigative exemptions in the RTKL are intended to secure the confidentiality of an agency's 

own investigations, not protect an agency's records from public scrutiny because that agency was 

2 The fact that a government agency is a patty to a lawsuit has no significance under the RTKL, unless the judge in 
that case has issued an order which expressly bars dissemination of the responsive records. Office of the Dist. Alforney 
of Phi/a. v. Bagwell, 155 A.3d 1119, I 139 (Pa. Cornmw. Cl. 2017) (''Discovery conducted in a court of law and a 
request made under the RTK Lan: wholly sepnrah: proCi.'Sses ,111d ii is only in rare circumslrinces, such as the issuance 
or a protective order, thal a judiL·ial 01\kr or 1h·rcl· governing discovery in Iii iga1ion will ad lo prevent disdosurc of 
public information responsive to a RTKL request."). 
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COl\1MON\VF.-\LTII OF Pf.\J:'ISYLVr\NIA 

DEPAll.Ti\lENT or STA TE 

Mr. James M. Stein 
Dick, Stein, Scheme!, Wine & Frey 
119 North Second Street 
McConneltsburg, PA 17233 

Dear Mr. Slein, 

July 20, 2021 

We are in receipt of your letter of June 29, 2021, written on behalf of Patti Hess and the Fulton 
County Board of Elections. Based on our discussions and correspondence with Fulton County 
officials, it appears that the contents of ballot boxes, including the voted ballots, and the 
components of the Dominion Democracy Suite 5.SA that were used during the 2020 November 
election were subjected to a post-election review by a third-party in violation of Pennsylvania's 
Election Code. 

Pennsylvania's Election Code vests in each bipartisan county board of elections the authority and 
duty to maintain proper chain of custody of official ballots, balloting materials and voting systems 
before, during, and after each election. These requirements ensure that any official tabulation, 
recount, or election contest is conducted transparently in a manner that does not put at risk this 
critical election infrastructure. 

The Department of State takes steps prior to the certification of a voting system to verify that the 
system successfully completes penetration testing, access control testing and vulnerability testing 
to ensure that every access point and all software and firmware is protected from tampering. Once 
a system is certified, the voting syslcm vendor is then permitted to supply the voting system and 
counties are permitted to procure that system for use in Commonwealth elections, subject to the 
conditions of the Secretary of the Commonwealth's certification report. 

Following delivery of a certified and procured system, the county is supposed to independently 
perform acceptance testing on the system. Thereafter, the equipment and software urc expected to 
remain under the full control of the county. 

As you have confirmed through our correspondence, Fulton County officials allowed Wake TSI, 
a company with no knowledge or expertise in election technology access to certain key 
components of its certified system. Fulton County officials permitted Wake TSI employees to 
access their "election database, results files, and Windows system logs." Further, the county 
allowed this third-party entity to use some type of "system imaging tool to take l:Omplete hard 
drive images of these computers" and "complete images of two USB thumb drives" used to transfer 
results files from their voting system computers to the computers used to upload results to the 

















From: Matt Shuham <mshut1r.11n.@!alking oinlsrnerno.com> 

Sent: Tuesday, May 25, 2021 11:40 AM 

To: Lisa Mellott-Mcconahy <lrrn:conclh @co.f11ltor1.JiJ.us>; Commissioners «:omrnissiop .rs@co.fulto11.J�i'i.:!!?.> 

Subject: Comment request re: Document showing Wake TSI audit was contracted by Sidney Powell's group 

Hello, 

Talking Points Memo is reporting a Fulton County document published by the Arizona Mirror Monday, which 
shows that Defending the Republic contracted Wake TSI to audit Fulton County's 2020 vote: 

ltt!J,L /1\,\,w,v a1111irn ir '\ 1111/�11� l /(l'5.f_24/gn�118�c!::l:>y..:.k_r;1 k�-11-J_a\., �r:-si_(�.'.:111m,e!l�.hir ·d- he:: lir11Hcq1!Jl!U.llg­
a_i'.::-.-decti 111-l<l:- lt\)l >-;1-·pa.�d-�ctinn/ 

It reports specifically, referring to handwriting on a document embedded in the story, 11 County clerk Lisa 
Mellott-McConahy identified the handwriting as belonging to Kern. 11 

Can you confirm that is the case? Were there more pages to this document or was it just one page? And, how 
did Defending the Republic become involved in this audit? Can TPM have a copy for our rcpo1ting? What was 
the total cost of the audit as paid to Wake TSI? Any other context our readers should know about this 
document, or about the audit in general? 

Thank you very much, 

Matt Shuham 
Reporter, Talking Points Memo 
111shu ha m(t,YI n I ki 1:i_gpoi Ill sn1c1110. com 
m;1tlshulwrn�d1m Lo11111ai.L�<)IJ1 
646-738-4485 (office) I 646-397-4678 (cell, Signal)
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HAVA also provides funds for making polling places accessible to individuals with disabilities. 

This includes the purchase of Ballot Marking Devices and the conversion of older buildings to 

become ADA compliant 

10.2 State Statutes 

WAKE TSI is discussing the statutes below since it would appear that discrepancies exist 

between Pennsylvania Department of State (DOS) conduct and Federal and Commonwealth 

Laws. 

10. 2 .1 Ballot Secrecv

"The Pennsylvania Constitution mandates secrecy of the vote. Consequently, Mail-In ballots are 

separated from their outer envelopes before being counted so that no one can determine how 

the mail-in ballot voter votes. Pa. Const. art. VII,§ 4." This was a statement made by the DOS in 

a letter to Representative Seth Grove. 

This is why in the Poll Book Section we questioned why the Department of State (DOS) 

representatives looked through the Poll Book and then selected ballots for a "random" ballot 

count. No one is supposed to know who voted for which candidates, but it would seem that 

the DOS is aware of how constituents voted through the matching of ballot scanning order to 

the Poll Book and numbered tags on the ballots. 
) 

10.2.2 HAVA discrepancy 

The Commonwealth's schedule of elections for 2021 is shown below. There is a disclaimer with 

this document that any of the dates are subject to change without notice. The purpose in 

showing this schedule is to indicate that tile setup of the election files within the individual 

elections are not considered to 'be changes to the election system itself. If the election setup 

was included, then the Commonwealth would not be in compliance with HAVA 90-day rules for 

no changes allowed to the EMS prior to an election. 

16-Feb

17-Feb

9-Mar

10-Mar

16"Mar 

24-Mar

20-APR

3-May

11-May

18-May

First day to circulate and file nomination petitions 

HAVA 90-day cutoff for changes to EMS 

Last day to circulate and file nomination petitions 

First day to circulate and file nomination papers 

Last day to file objections to nomination petitions 

Last Day for withdrawal by candidates who filed nomination petitions 

**Apprnxim.-:ite Date of Election Setup to be expected by County 

Last day to REGISTER before the primary 

Last day to apply for a mail-in or civilian absentee ballot 

Last day for County Board of Elections to receive voted mail-in and civilian 

absentee ballots (must be received by 8:00 PM) 

91 

90 

70 

69 

63 

55 

28 

15 
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Fulton County Pennsylvania 

Election Assessment 

Retain 4 months for all official ballots and the contents of ballot boxes, unless notified 

by the county's district attorney or a judge of a court of record that an extension of 

retention is required due to pending prosecution or litigation. (25 P.S. §§ 2649, 

3031.13(a), 3031.16(a), 3063(a) and 3065(a)). 

EL-25 Primary Ballot Position Lottery Workpapers 

Used to draw lots for ballot position for primary elections. Papers relate to local 

candidates and usually include name, party and office sought. 

Retain 11 months. (25 P.S. §§ 2649 and 2875). 

EL-26 Proclamations Of Elections 

Issued by county board. Usually lists date of election, offices and candidates, special 

referendums or questions, and locations of polling places. 

Retain 11 months. (25 P.S. §§ 2649 and 3041). 

EL-27 Records Of Assisted Voters 

Compiled at polling place. Record indicates municipality, ward and district; date of 

election; name of voter and reason for assistance; name of person furnishing assistance; 

and signature of judge of election. 

Retain 11 months. (25 P.S. §§ 2649 and 3058). 

EL-28 Secretary Of The Commonwealth Ballot Certifications 

Includes certifications of Statewide candidates' names to be printed on ballots for the 

primary and general elections. Sent to county boards by the Secretary and based upon a 

lottery conducted in Harrisburg. 

Retain 11 months for counties. (25 P.S. §§ 2649 and 2876}. 

EL-29 Speclm.en Ballots, Specimen Ballot Labels And/Or Voting Machine Diagrams 

Contains sample ballots and voting machine diagrams made available to candidates for 

campaigning purposes and to electors at polling places. 

Retain 11 months. (25 P.S. §§ 2649 and 2968). 

EL-30 Statements Of Financial Interests 









IN THE PENNSYLVANIA COURT OF COMMON PLEAS OF THE 39 111 JUDICIAL 
DISTRICT-FULTON COUNTY BRANCH 

Witold Walczak and the Complaint in Mandamus 
American Civil Liberties Union of 
Pennsylvania, No. 5 of 2022 C 

Plaintiffs 

V. 

Fulton County, 
Defendant 

Hon. Shawn D. Meyers 

DEFENDANT'S DISCOVERY RESPONSES 

COMES NOW the above-named defendant and for its discovery responses provides the 

following: 

ANSWERS FOR REQUESTS FOR ADMISSIONS 

I. Admitted, although Fulton County did not hire or pay Wake TSI.

2. Admitted that Wake TS I's performance of the election audit constitutes the

performance of a "governmental function." Denied that the County "contracted with" Wake TSI 

as contemplated under the referenced statute. 

3. Denied. Fulton County is unaware of what records may be in the possession of

third parties. 

ANSWERS TO INTERROGATORIES 

1. Stuart L. Ulsh, Fulton County Commissioner, 116 W. Market Street, #203,

McConnellsburg, PA 17233, Randy H. Bunch, Fulton County Commissioner, I 16 W. Market 

Street, #203, McConnellsburg, PA 17233, Paula J. Shives, Fulton County Commissioner, 116 W. 

Market Street, #203, McConnellsburg, PA 17233. Eldon Martin, Fulton County IT director. 

Same address as commissioners. 





I 0. Objection. This question calls for legal conclusions which are not proper subject 

matter of discovery. Without waving said objection, the plain language of the statute indicates 

that the denial shall include "I. A description of the record requested." This does not require an 

identification of records that are exempt. 

11. Objection, this question calls for legal conclusions which are not proper subject

matter of discovery. Without waving said objection, section 708 of the act does not contain any 

paragraph or language requiring these things. 

12. Objection, question 12 requests a legal conclusion which is not appropriate in

discovery. Without waving said objection, there is no language contained in the Right-to-Know 

Law requiring said affidavits. 

13. The Fulton County JT Director entered the_ key words from the plaintiffs' requests

into computer software that searched the Fulton County database. 

14. The Fulton County IT Director created the parameters that would provide the best

response lo the request based on individuals who are routinely involved in election matters. 

15. County email accounts for Stuart Ulsh, Randy Bunch, Paula Shives, Patti Hess,

Eldon Martin, Lisa Melloll-McConahy, and Lisa Beatty. 

16. Because they were the only County employees that had any involvement in the

subject matter of the request. 

17. The basis for this claim is simply the fact that nothing is foolproof and there is

always the possibility of human en·or. 

18. Objection. Paragraph 18 seeks legal conclusions which are not appropriate in

discovery. The basis for plaintiffs' responses in paragraph 43 is contained in that response. 

Please refer to paragraph 43 of the answer. 

J 





the defendant's Right-to�Know Officer received the request
) she gathered all paper documents 

she believed to be relevant and she forwarded the request to the lT Director. He created search 

parameters based on the key words in the request and searched the County's electronic records 

for relevant documents, The defendant then forwarded all documents it believed to be relevant 

to its Solicitor. Following the Solicitor's review, the defendant released the information to the 

plaintiffs. 

28. The defendant has no retention policies.

29. All County officials/employees are routinely instructed that they cannot destroy

documents. 

30. The facts supporting these defenses are contained in the answer and counterclaim.

The defendant will supplement this answer with an accurate amount of attorney fees as that 

figure comes into focus prior to trial. 

31. Please see the answer to paragraph 27 above.

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

I. See all documenls already provided in the defendant's original RTK response.

2. Objection. This question is overly broad and unduly burdensome. Without waiving

said objection, please see all documents already provided in the defendant's original

RTK response.

3. See all documents already provided in the defendant's original RTK response.

4. NIA

5. The defendant has not yet determined what exhibits it will use at trial. The defendant

reserves the right to update this response prior to trial pursuant to the pre-trial

conference rules.
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Respectfully submitted, 

James M. Stein, Attorney for Plaintiff 
Dick, Stein, Scheme!, Wine & Frey, LLP 
119 N. Second St. 
McConnellsburg, Pennsylvania 17233 
(717) 485-4515 PA Bar No. 84026 

j imll:dsslawyers.com 
























