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IN THE COURT OF COMMON PLEAS 
OF MONTGOMERY COUNTY, PENNSYLVANIA 

Civil Division 
JULES EPSTEIN, et al., 

Plaintiffs, 
vs. Docket No. 2020-04978 

VALERIE ARKOOSH, et al., 
Defendants. 

ORDER 

AND NOW, this day of , 2020, upon consideration of the 
---- ---------

Defendants' Preliminary Objections to Plaintiffs' Complaint for Declaratory and Injunctive Relief, 

and Plaintiffs' response thereto, it is hereby ORDERED and DECREED that said Preliminary 

Objections are SUSTAINED. Plaintiffs' Complaint for Declaratory and Injunctive Relief is 

DISMISSED WITH PREJUDICE, pursuant to Pennsylvania Rule of Civil Procedure 1028(a)(4), 

for legal insufficiency of the pleading. 

BY THE COURT: 

J. 



MONTGOMERY COUNTY SOLICITOR'S OFFICE 
By: Philip W. Newcomer, Esquire 
Attorney I.D. No. 60055 
One Montgomery Plaza, Suite 800 
P.O. Box 311 
Norristown, PA 19404-0311 
(610) 278-3033 

JULES EPSTEIN, et al., 
Plaintiffs, 

vs. 

VALERIE ARKOOSH, et al., 
Defendants. 

NOTICE TO PLEAD 
To: Plaintiffs 
You are hereby notified to file a written 
response to the Preliminary Objections 
within twenty (20) days from service hereof 
or a judgment may be entered against you. 

ls/Philip W. Newcomer 
Philip W. Newcomer, Esquire 

Attorney for Defendants, 
Valerie Arkoosh, Kenneth 
Lawrence, Jr., Joseph Gale and 
Karen Sanchez, in their official 
capacities, Montgomery County 
Board of Commissioners, 
Montgomery County Salary Board, 
and Montgomery County 

COURT OF COMMON PLEAS 
MONTGOMERY COUNTY, PA 

Civil Division 
Docket No. 2020-04978 

DEFENDANTS' PRELIMINARY OBJECTIONS 
TO PLAINTIFFS' COMPLAINT FOR 

DECLARATORY AND INJUNCTIVE RELIEF 

Defendants Montgomery County, the Montgomery County Board of Commissioners, the 

Montgomery County Salary Board, and Valerie Arkoosh, Kenneth Lawrence, Jr., Joseph Gale and 

Karen Sanchez, in their official capacities ("Defendants"), through their undersigned counsel, 

hereby submit these Preliminary Objections to the Complaint for Injunctive and Declaratory Relief 

of Plaintiffs Jules Epstein, Sara Atkins, Marc Bookman, Michael Conley, Christine Cregar, 

Christina Dunleavy, John Fagan, Peter Hall, Chris Koschier, Rev. Beth Lyon, Elena Margolis, 



Emily Robb, Karl Schwartz, Adrian Seltzer and Leonard Sosnov ("Plaintiffs"). In support of these 

Preliminary Objections, Defendants aver as follows: 

INTRODUCTION 

1. The Commonwealth Court has twice affirmed that no provision of the Sunshine 

Act, 65 Pa. C.S. §§ 701 - 716, requires a county government's decision to hire or fire an at-will 

employee to take place by vote at a public meeting with prior public comment. Notarianni v. 

O'Malley, No. 733 C.D. 2016, 2017 WL 1337564 (Pa. Cmwlth. Apr. 12, 2017); Maloney v. 

Lackawanna Cty. Com'rs, 862 A.2d 182 (Pa. Cmwlth. Oct. 6, 2004) (table), affirming No. 2004-

339, 2004 WL 5175141 (Lackawanna C.P. Feb. 13, 2004). These two unreported decisions, while 

not binding, are well-reasoned, well-supported and persuasive. 

2. Fifteen Montgomery County residents nevertheless ask this Court to brush aside 

Notarianni and Maloney and to compel the County and its Commissioners or Salary Board "to 

hold a public meeting at which they hear public comment before taking official action with respect 

to the firing and/or hiring of the Chief and Deputy Chief Public Defenders of Montgomery 

County." Complaint (Exhibit A) at ,r 3. 

3. As a matter of law, the Sunshine Act does not require a county government's 

decision to hire or fire an at-will employee to take place by vote at a public meeting with prior 

public comment. Plaintiffs' complaint must be dismissed with prejudice for legal insufficiency 

pursuant to Pa. R. Civ. P. 1028(a)(4). 

THE FACTS ALLEGED 

4. Plaintiffs allege that the Board of Commissioners held a closed-door, unannounced 

meeting on February 25, 2020, at which the Commissioners decided to terminate Dean Beer and 
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Keisha Hudson as Chief Public Defender and Deputy Chief Public Defender, respectively. Exhibit 

A at ,r,r 44-45. 

5. Plaintiffs further allege that, at the same February 25 closed-door meeting, the 

Commissioners decided to appoint Carol Sweeney and Gregory Nester as co-chief public 

defenders. Id. 

6. The next day, February 26, Mr. Beer and Ms. Hudson were told by County officials 

that they had been terminated, effective immediately. Id. at ,r 46. 

7. The Board of Commissioners also issued a press release on February 26 announcing 

that, "[e]ffective immediately, the Montgomery County Public Defender's Office will be led by 

Carol Sweeney and Greg Nester, who will serve as co-chief deputy public defenders going 

forward." Id. at ,r 47 & Exhibit 1 thereto. 

8. At the next regularly scheduled public meeting of the Board of Commissioners, 

held on March 5, 2020, Chairperson Arkoosh announced that an executive session had been held 

on February 25 "regarding personnel matters." Exhibit A at ,r,r 59-60. 

9. The previously announced personnel changes in the Public Defender's Officer were 

not on the agenda for the March 5 Board of Commissioners meeting, and no public vote on those 

personnel changes was held at that meeting. Id. at ,r,r 61, 67. 

10. At the conclusion of the meeting's agenda, during the meeting's public comment 

period, forty-five individuals spoke over a period of nearly three hours, asking the Commissioners 

to reverse their decision regarding the terminations of Mr. Beer and Ms. Hudson. Id. at ,r 62. 

11. Immediately following the conclusion of the March 5 Commissioners meeting, the 

Salary Board held its regularly scheduled meeting. Id. at ,r 70. 
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12. As the complaint acknowledges, the Salary Board is tasked under the County Code 

with fixing "the compensation of all appointed county officers, and the number and compensation 

of all deputies, assistants, clerks and other persons whose compensation is paid out of the county 

treasury[,]" with certain exceptions not applicable here. Exhibit A at ,r 27 (quoting 16 P.S. 

§ 1625(a)). 

13. The Salary Board's duties are defined by statute, and those duties do not include 

deciding who is hired or fired for any position. See 16 P.S. § 1625(a). 

14. At the beginning of the March 5 Salary Board meeting, the County Solicitor 

explained that the Salary Board "is charged under law with setting the salary compensations of all 

county employees." Exhibit A at ,r 71. The Solicitor further explained that, while the Salary Board 

provides a list for transparency's sake of persons who are being removed from the county payroll, 

"so that people can see as we add staff who is going off," the Salary Board has "no role ... in 

actually approving the terminations." Id. 

15. The Salary Board listing for its March 5 meeting (Exhibit 9 to the Complaint) 

identified Mr. Beer and Ms. Hudson as "termination[ s ]." Id. at ,r 73. Ms. Sweeney and Mr. Nester 

were listed on the same document as receiving the new job title "Interim Co-Chief PD" with salary 

raises. Id. 

16. Before any motion was put forth at the March 5 Salary Board meeting, the 

Controller asked the Solicitor to clarify that ''we are not voting on terminations at the Salary 

Board." Id. at ,r 75. The Solicitor stated, "That is correct," and he reiterated that "[t]he only thing 

that is being approved here are the setting of salaries and compensation for the new hires and any 

changes in salary" for previously hired employees. Id. at ,r 76. 
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17. The salaries on the March 5 listing were unanimously approved by a vote of the 

Salary Board, and a public comment period followed the vote. Id. at ,r,r 77-78. 

THE CLAIMS ASSERTED 

18. The complaint's six counts all incorrectly presume that the requirements of the 

Sunshine Act governed the decisions to terminate the employment of Mr. Beer and Ms. Hudson 

and to promote Ms. Sweeney and Mr. Nester. 

19. Without regard for the Sunshine Act's definition of "official action" - or the 

instructive decisions in Notarianni and Maloney, supra - Plaintiffs contend in Count I of their 

complaint that the County and its Commissioners violated the Sunshine Act by taking "official 

action" to terminate the employment of Mr. Beer and Ms. Hudson and promote Ms. Sweeney and 

Mr. Nester in a closed door meeting on February 25, 2020. Exhibit A at ,r,r 80-85. 

20. In Count II, Plaintiffs similarly contend that the County and its Commissioners 

violated the Sunshine Act by taking "official action" to terminate the employment of Mr. Beer and 

Ms. Hudson and promote Ms. Sweeney and Mr. Nester in that February 25 meeting without 

providing prior opportunity for public comment. Id. at ,r,r 86-90. 

21. In Count III, Plaintiffs allege that the February 25 closed-door meeting amounted 

to an "executive session" under the Sunshine Act and that the County and its Commissioners 

violated the Act on March 5 by announcing only that the closed door meeting concerned personnel 

matters, without providing a sufficiently detailed description of the matters discussed. Id. at 

,r,r 91-97. 

22. Building on the contention that the February 25 closed-door meeting was an 

"executive session" under the Sunshine Act, Count IV alleges that the County and its 

Commissioners violated the Act by failing to give the adversely affected employees (Mr. Beer and 
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Ms. Hudson) opportunity to ask that the employment discussions take place at an open meeting. 

Id. at ,r,r 98-104. 

23. Apparently believing that the Salary Board approves or ratifies who has been hired 

or fired by the County, Plaintiffs allege in Count V that the Salary Board violated the Sunshine 

Act when it "voted to approve ... [a] 'presentation' ... which included the personnel changes at 

the Public Defender Office, without first providing an opportunity for the public to provide 

comment on that official action." Exhibit A at ,r,r 106 (emphasis added) & 105-109. 

24. Count VI alleges that, "if Mr. Beer and Ms. Hudson were not terminated, and Ms. 

Sweeney and Mr. Nester were not appointed, until the March 5 meeting of the Salary Board, then 

Defendants violated the Sunshine Act by not providing an opportunity for public comment prior 

to taking that official action." Id. at ,r,r 111, 110-116. 

THE RELIEF SOUGHT 

25. Plaintiffs demand a declaration that the terminations of Mr. Beer and Ms. Hudson 

and the promotions of Ms. Sweeney and Mr. Nester - decisions which are not covered by the 

Sunshine Act- somehow violate that Act and thus are void. Exhibit A at pgs. 24-25, ,r,r a, b, d, & 

e. 

26. Plaintiffs seek the extraordinary remedy of reinstatement for Mr. Beer and Ms. 

Hudson, which would necessitate removal of Ms. Sweeney and Mr. Nester from their current 

positions in the Public Defender's Office. Id. at pg. 25, ,r,r c, d & e. 

27. Further, Plaintiffs would have this Court fundamentally alter the County's 

relationship with all of its current and future employees by permanently enjoining Defendants 

"from taking any employment action by hiring or terminating any individuals without first 

6 



receiving public comment and taking a public vote at a public meeting on that proposed action[.]" 

Id. at ,r f ( emphasis added). 

28. In another breathtaking overreach, Plaintiffs would use discrete employment 

decisions regarding the Chief and Deputy Chief Public Defender to justify a permanent injunction 

which would subject Defendants in sweeping fashion to contempt of court for "taking any official 

action at a public meeting without first receiving public comment on that proposed action." Id. at 

,r g ( emphasis added). 

29. Plaintiffs also seek attorneys' fees and costs of suit, pursuantto 65 Pa. C.S. § 714.1, 

for Defendants' allegedly willful violation of the Sunshine Act (id. at ,r,r h & i) - again ignoring 

the fact that Defendants' actions were supported by persuasive appellate authority. See Notarianni 

and Maloney, supra. 

30. Plaintiffs are not entitled to any of the relief they request. As a matter oflaw, their 

complaint fails to allege a violation of the Sunshine Act. 

I. DEMURRER- ALL COUNTS 

31. Defendants incorporate herein by reference the averments of paragraphs 1 through 

30 above, as if set forth in full. 

32. The six counts of Plaintiffs' complaint all rest upon the incorrect conclusion that 

the requirements of the Sunshine Act governed the decisions to terminate the employment of Mr. 

Beer and Ms. Hudson and to promote Ms. Sweeney and Mr. Nester. 

33. In Notarianni v. O'Malley, No. 733 C.D. 2016, 2017 WL 1337564 (Pa. Cmwlth. 

Apr. 12, 2017) (Exhibit B), a taxpayer and a member of the Lackawanna County Board of 

Commissioners brought an action for declaratory and injunctive relief under the Sunshine Act to 
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remove certain county officials, contending that their closed-door appointments constituted 

"official action" under the Sunshine Act that required a public meeting. 

34. Denying plaintiffs the declaratory and injunctive relief they sought, "the trial court 

noted that county employment decisions do not qualify as 'official action' under the Sunshine 

Act." Id. at *2 (emphasis added). 

35. On appeal, a three-judge panel of the Commonwealth Court with extensive 

experience in local government law unanimously affirmed the decision of the trial court, holding 

that "rt]here is no provision contained in the Sunshine Act that specifies the hiring or appointment 

of a county employee constitutes 'official action."' 2017 WL 1337564, at *5 ( emphasis added). 

36. Likewise, there is no provision of the Sunshine Act that specifies the firing of a 

county employee constitutes "official action." Thus, in Maloney v. Lackawanna Cty. Com'rs, No. 

2004-339, 2004 WL 5175141 (Lackawanna C.P. Feb. 13, 2004) (Exhibit C), affirmed, 862 A.2d 

182 (Pa. Cmwlth. Oct. 6, 2004) (table), the Commonwealth Court affirmed a trial court decision 

denying a petition for injunctive relief filed by county employees who alleged that the board of 

commissioners had terminated their employment illegally in violation of the Sunshine Act. 

37. The Commonwealth Court described its decision in Maloney as "holding that the 

termination of County employees did not qualify as official action, and so did not require a public 

meeting for validity." Notarianni, 2017 WL 1337564, at *5 (emphasis added). 

38. As explained in Defendants' accompanying memorandum of law, which is 

incorporated herein by reference, decisions to hire, fire or promote at-will County employees do 

not constitute "official action" or "agency business" under the Sunshine Act, and thus those 

decisions are beyond the scope of the Act's requirements. 
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39. As a matter oflaw, Plaintiffs' complaint fails to state a claim for violation of the 

Sunshine Act. The complaint must be dismissed with prejudice pursuant to Pa. R. Civ. P. 

1028(a)(4) (legal insufficiency). 

WHEREFORE, Defendants Montgomery County, the Montgomery County Board of 

Commissioners, the Montgomery County Salary Board, Valerie Arkoosh, Kenneth Lawrence, Jr., 

Joseph Gale and Karen Sanchez, in their official capacities, ask that their Preliminary Objections 

to Plaintiffs' Complaint be sustained and that Plaintiffs Complaint for Declaratory and Injunctive 

Relief be dismissed with prejudice for legal insufficiency pursuant to Pa. R. Civ. P. 1028(a)(4). 

II. DEMURRER- COUNTS V & VI 

40. Defendants incorporate herein by reference the averments of paragraphs 1 through 

39 above, as if set forth in full. 

41. Counts V and VI of the complaint are directed to the Montgomery County Salary 

Board and its members. 

42. "[T]he salary board performs an administrative function of fixing salaries and 

compensation of the county employees[.]" Luzerne Cty. Bd. of Com 'rs v. Flood, 87 4 A.2d 687, 

691 (Pa. Cmwlth. 2005) (original emphasis). 

43. The Salary Board's duties are prescribed by§ 1623 of the County Code. 16 P.S. 

§ 1623. 

44. Section 1623 of the County Code does not empower the Salary Board to terminate 

any county employee, nor does § 1623 authorize the Salary Board to decide who is hired for or 

promoted to any position. See, e.g., Pennsylvania Soc. Servs. Union Local 668, Serv. Employees 

Int'! Union v. Cambria Cty., 134 Pa. Cmwlth. 523, 579 A.2d 455, 458 (1990) (salary board "has 
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no statutory authority to discharge employees in the sheriff's office" and thus the board's removal 

of deputies from the payroll "did not cause the discharge of the employees"). 

45. In Count V, Plaintiffs contend that the Salary Board violated the Sunshine Act by 

failing to give opportunity for public comment before it allegedly "voted to approve" or ratify 

prior-accomplished "personnel changes at the Public Defender Office" at its March 5 meeting. 

Exhibit A at ,r 106. 

46. Alternatively, in Count VI, Plaintiffs contend that the Salary Board violated the 

Sunshine Act by failing to give opportunity for public comment before it allegedly voted to bring 

about those personnel changes (namely, the terminations of Mr. Beer and Ms. Hudson and the 

promotions Ms. Sweeney and Mr. Nester) as of March 5. Id. at ,r 111. 

47. As a matter oflaw, the Salary Board did not cause the terminations or promotions 

in dispute. 

48. By its May 5 vote, the Salary Board took the purely administrative step of removing 

Mr. Beer and Ms. Hudson from the County payroll and approved the salary level to accompany 

the promotions of Ms. Sweeney and Mr. Nester. 

49. Given the statutory limits of its authority, the Salary Board cannot be said to have 

terminated the employment of Mr. Beer and Ms. Hudson or to have promoted Ms. Sweeney and 

Mr. Nester to replace them. See 16 P.S. § 1623; Pennsylvania Soc. Savs. Union Local 668, 579 

A.2d at 458. 

50. Counts V and VI fail as a matter oflaw because the Salary Board, by statute, is not 

responsible for the hiring, firing or promotion of County employees as plaintiffs mistakenly 

contend. 
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MONTGOMERY COUNTY SOLICITOR'S OFFICE 
By: Philip W. Newcomer, Esquire 

Attorney for Defendants, 
Valerie Arkoosh, Kenneth 
Lawrence, Jr., Joseph Gale and 
Karen Sanchez, in their official 
capacities, Montgomery County 
Board of Commissioners, 
Montgomery County Salary Board, 
and Montgomery County 

Attorney I.D. No. 60055 
One Montgomery Plaza, Suite 800 
P.O. Box 311 
Norristown, PA 19404-0311 
(610) 278-3033 

JULES EPSTEIN, et al., 
Plaintiffs, 

vs. 

VALERIE ARKOOSH, et al., 
Defendants. 

COURT OF COMMON PLEAS 
MONTGOMERY COUNTY, PA 

Civil Division 
Docket No. 2020-04978 

CERTIFICATE OF SERVICE 

I, Philip W. Newcomer, hereby certify that the foregoing Preliminary Objections to 

Plaintiffs' Complaint and accompanying Memorandum of Law were served on June 15, 2020, 

electronically via email, upon the following: 

Eli Segal, Esq. 
Martha E. Guarnieri, Esq. 
Pepper Hamilton LLP 
3000 Two Logan Square 
Eighteenth & Arch Streets 
Philadelphia, PA 19103-2799 
segale@pepperlaw.com 
guarniem@pepperlaw.com 
Attorneys for Plaintiffs 

Mary Catherine Roper, Esq. 
American Civil Liberties Union of PA 
P.O. Box 60173 
Philadelphia, PA 19102 
mroper@aclupa.org 
Attorneys for Plaintiffs 

Isl Philip W Newcomer 
Philip W. Newcomer, Esquire 
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MONTGOMERY COUNTY SOLICITOR'S OFFICE 
By: Philip W. Newcomer, Esquire 
Attorney I.D. No. 60055 
One Montgomery Plaza, Suite 800 
P.O. Box 311 
Norristown, PA 19404-0311 
(610) 278-3033 

JULES EPSTEIN, et al., 
Plaintiffs, 

vs. 

VALERIE ARKOOSH, et al., 
Defendants. 

Attorney for Defendants, 
Valerie Arkoosh, Kenneth 
Lawrence, Jr., Joseph Gale and 
Karen Sanchez, in their official 
capacities, Montgomery County 
Board of Commissioners, 
Montgomery County Salary Board, 
and Montgomery County 

COURT OF COMMON PLEAS 
MONTGOMERY COUNTY, PA 

Civil Division 
Docket No. 2020-04978 

MEMORANDUM OF LAW IN SUPPORT OF DEFENDANTS' 
PRELIMINARY OBJECTIONS TO PLAINTIFF'S COMPLAINT 

FOR DECLARATORY AND INJUNCTIVE RELIEF 

I. MATTER BEFORE THE COURT 

The Commonwealth Court has twice affirmed that no provision of the Sunshine Act, 65 

Pa. C.S. §§ 701 - 716, requires a county government's decision to hire or fire an at-will employee 

to take place by vote at a public meeting with prior public comment. Notarianni v. O'Malley, No. 

733 C.D. 2016, 2017 WL 1337564 (Pa. Cmwlth. Apr. 12, 2017); Maloney v. Lackawanna Cty. 

Com'rs, 862 A.2d 182 (Pa. Cmwlth. Oct. 6, 2004) (table), affirming No. 2004-339, 2004 WL 

5175141 (Lackawanna C.P. Feb. 13, 2004). These two unreported decisions, while not binding, 

are well-reasoned, well-supported and persuasive. Nevertheless, fifteen Montgomery County 

residents ask this Court to brush aside Notarianni and Maloney and to compel the County and its 

Commissioners or Salary Board "to hold a public meeting at which they hear public comment 

before taking official action with respect to the firing and/ or hiring of the Chief and Deputy Chief 



Public Defenders of Montgomery County." Complaint (Exhibit A) at ,r 3. But as a matter oflaw, 

the Sunshine Act does not require a county government's decision to hire or fire an at-will 

employee to take place by vote at a public meeting with prior public comment. Plaintiffs' 

complaint must be dismissed with prejudice for legal insufficiency pursuant to Pa. R. Civ. P. 

1028(a)(4). 

II. STATEMENT OF QUESTIONS INVOLVED 

A. Must plaintiffs' complaint for declaratory and injunctive relief under the Sunshine 

Act be dismissed with prejudice because Montgomery County's firing and/or hiring of its Chief 

and Deputy Chief Public Defenders is not "official action" subject to the requirements of that Act? 

SUGGESTED ANSWER: YES 

B. Must plaintiffs' claims for declaratory and injunctive relief against the Montgomery 

County Salary Board and its members ( Counts V and VI) be dismissed with prejudice for the 

additional reason that the Salary Board, as a matter of law, does not hire or fire the Chief and 

Deputy Chief Public Defenders of Montgomery County? 

SUGGESTED ANSWER: YES 

III. FACTS 

A. The Facts Alleged 

While plaintiffs' complaint 1s a lengthy one, the material facts of this matter are 

uncomplicated and relatively brief. Plaintiffs are fifteen residents 1 of Montgomery County 

("County") who disagree with the County's terminations of Dean Beer and Keisha Hudson as 

1 Plaintiffs are Jules Epstein, Sara Atkins, Marc Bookman, Michael Conley, Christine Cregar, 
Christina Dunleavy, John Fagan, Peter Hall, Chris Koschier, Rev. Beth Lyon, Elena Margolis, 
Emily Robb, Karl Schwartz, Adrian Seltzer and Leonard Sosnov. 
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Chief Public Defender and Deputy Chief Public Defender, respectively. Many of these plaintiffs 

spoke at a March 5, 2020 public meeting of the Board of Commissioners and asked the Board to 

reconsider the terminations of Mr. Beer and Ms. Hudson. Exhibit A at ,r,r 7, 9, 13, 14, 18, 20, 21. 

Others signed a petition calling for the reinstatement of Mr. Beer and Ms. Hudson. Id. at ,r,r 8, 16, 

17. One plaintiff also attended a rally outside the Board of Commissioners' March 5 meeting to 

protest the terminations. Id. at ,r 8. Defendants are the County, its Board of Commissioners, its 

Salary Board, and the members2 of those Boards, who are sued in their official capacities only. Id. 

at ,r,r 22-28. 

Plaintiffs allege that the Board of Commissioners held a closed-door, unannounced 

meeting on February 25, 2020, at which the Commissioners decided to terminate Mr. Beer and 

Ms. Hudson as Chief Public Defender and Deputy Chief Public Defender. Exhibit A at ,r,r 44-45. 

Plaintiffs further allege that, at the same February 25 closed-door meeting, the Commissioners 

decided to appoint Carol Sweeney and Gregory Nester as co-chief public defenders. Id. The next 

day, February 26, Mr. Beer and Ms. Hudson were told by County officials that they had been 

terminated, effective immediately. Id. at ,r 46. The Board of Commissioners also issued a press 

release on February 26 announcing that, "[ e ]ffective immediately, the Montgomery County Public 

Defender's Office will be led by Carol Sweeney and Greg Nester, who will serve as co-chief 

deputy public defenders going forward." Id. at ,r 47 & Exhibit 1 thereto. 

At the next regularly scheduled public meeting of the Board of Commissioners, held on 

March 5, 2020, Chairperson Arkoosh announced that an executive session had been held on 

2 The Board of Commissioners is composed of three members: Defendants Valerie Arkoosh 
(Chair), Kenneth Lawrence, Jr. (Vice-Chair) and Joseph Gale (Member). Exhibit 1 at ,r,r 22-25. 
The Salary Board is comprised of those same three Commissioners, as well as the Controller, 
Defendant Karen Sanchez. 
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February 25 "regarding personnel matters." Exhibit A at ,r,r 59-60. The previously announced 

personnel changes in the Public Defender's Officer were not on the agenda for the March 5 Board 

of Commissioners meeting, and no public vote on those personnel changes was held at that 

meeting. Id. at ,r,r 61, 67. At the conclusion of the meeting's agenda, during the meeting's public 

comment period, forty-five individuals spoke over a period of nearly three hours, asking the 

Commissioners to reverse their decision regarding the terminations of Mr. Beer and Ms. Hudson. 

Id. at ,r 62. 

Immediately following the conclusion of the March 5 Commissioners meeting, the Salary 

Board held its regularly scheduled meeting. Exhibit A at ,r 70. As the complaint acknowledges, 

the Salary Board is tasked under the County Code with fixing "the compensation of all appointed 

county officers, and the number and compensation of all deputies, assistants, clerks and other 

persons whose compensation is paid out of the county treasury[,]" with certain exceptions not 

applicable here. Id. at ,r 27 (quoting 16 P.S. § 1625(a)). The Salary Board's duties are defined by 

statute, and those duties do not include deciding who is hired or fired for any position. See 16 P.S. 

§ 1625(a). 

At the beginning of the March 5 Salary Board meeting, the County Solicitor explained that 

the Salary Board "is charged under law with setting the salary compensations of all county 

employees." Exhibit A at ,r 71. The Solicitor further explained that, while the Salary Board 

provides a list for transparency's sake of persons who are being removed from the county payroll, 

"so that people can see as we add staff who is going off," the Salary Board has "no role ... in 

actually approving the terminations." Id. 

The Salary Board listing for its March 5 meeting (Exhibit 9 to the Complaint) identified 

Mr. Beer and Ms. Hudson as "termination[s]." Exhibit A at ,r 73. Ms. Sweeney and Mr. Nester 
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were listed on the same document as receiving the new job title "Interim Co-Chief PD" with salary 

raises. Id. Before any motion was put forth at the March 5 Salary Board meeting, the Controller 

asked the Solicitor to clarify that "we are not voting on terminations at the Salary Board." Id. at 

,r 75. The Solicitor stated, "That is correct," and he reiterated that "[t]he only thing that is being 

approved here are the setting of salaries and compensation for the new hires and any changes in 

salary" for previously hired employees. Id. at ,r 76. The salaries on the March 5 listing were 

unanimously approved by a vote of the Salary Board, and a public comment period followed the 

vote. Id. at ,r,r 77-78. 

B. The Claims Asserted 

The complaint's six counts all incorrectly presume that the requirements of the Sunshine 

Act governed the decisions to terminate the employment of Mr. Beer and Ms. Hudson and to 

promote Ms. Sweeney and Mr. Nester. 

Without regard for the Sunshine Act's definition of "official action" - or the instructive 

decisions in Notarianni and Maloney, supra - plaintiffs contend in Count I of their complaint that 

the County and its Commissioners violated the Sunshine Act by taking "official action" to 

terminate the employment of Mr. Beer and Ms. Hudson and promote Ms. Sweeney and Mr. Nester 

in a closed door meeting on February 25, 2020. Exhibit A at ,r,r 80-85. In Count II, plaintiffs 

similarly contend that the County and its Commissioners violated the Sunshine Act by taking 

"official action" to terminate the employment of Mr. Beer and Ms. Hudson and promote Ms. 

Sweeney and Mr. Nester in that February 25 meeting without providing prior opportunity for 

public comment. Id. at ,r,r 86-90. 

In Count III, plaintiffs allege that the February 25 closed-door meeting amounted to an 

"executive session" under the Sunshine Act and that the County and its Commissioners violated 
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the Act on March 5 by announcing only that the closed door meeting concerned personnel matters, 

without providing a sufficiently detailed description of the matters discussed. Exhibit A at ,r,r 91-

97. Building on the contention that the February 25 closed-door meeting was an "executive 

session" under the Sunshine Act, Count IV alleges that the County and its Commissioners violated 

the Act by failing to give the adversely affected employees (Mr. Beer and Ms. Hudson) opportunity 

to ask that the employment discussions take place at an open meeting. Id. at ,r,r 98-104. 

Counts V and VI concern the March 5, 2020 Salary Board meeting. Apparently believing 

that the Salary Board approves or ratifies who has been hired or fired by the County, plaintiffs 

allege in Count V that the Salary Board violated the Sunshine Act when it "voted to approve ... 

[a] 'presentation' ... which included the personnel changes at the Public Defender Office, without 

first providing an opportunity for the public to provide comment on that official action." Exhibit 

A at ,r,r 106 (emphasis added) & 105-109. Count VI alleges that, "if Mr. Beer and Ms. Hudson 

were not terminated, and Ms. Sweeney and Mr. Nester were not appointed, until the March 5 

meeting of the Salary Board, then Defendants violated the Sunshine Act by not providing an 

opportunity for public comment prior to taking that official action." Id. at ,r,r 111, 110-116. 

C. The Relief Plaintiffs Seek 

Plaintiffs request relief that is unprecedented under and unjustified by the Sunshine Act. 

Plaintiffs demand a declaration that the terminations of Mr. Beer and Ms. Hudson and the 

promotions of Ms. Sweeney and Mr. Nester - decisions which are not covered by the Sunshine 

Act- somehow violate that Act and thus are void. Exhibit A at pgs. 24-25, ,r,r a, b, d, & e. Plaintiffs 

seek the extraordinary remedy of reinstatement for Mr. Beer and Ms. Hudson, which would 

necessitate removal of Ms. Sweeney and Mr. Nester from their current positions in the Public 

Defender's Office. Id. at pg. 25, ,r,r c, d & e. Further, plaintiffs would have this Court 
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fundamentally alter the County's relationship with all of its current and future employees by 

permanently enjoining the defendants "from taking any employment action by hiring or 

terminating any individuals without first receiving public comment and taking a public vote at a 

public meeting on that proposed action[.]" Id. at ,r f ( emphasis added). In another breathtaking 

overreach, plaintiffs would use discrete employment decisions regarding the Chief and Deputy 

Chief Public Defender to justify a permanent injunction which would subject the defendants in 

sweeping fashion to contempt of court for "taking any official action at a public meeting without 

first receiving public comment on that proposed action." Id. at ,r g ( emphasis added). Plaintiffs 

also seek attorneys' fees and costs of suit, pursuant to 65 Pa. C.S. § 714.1, for the defendants' 

allegedly willful violation of the Sunshine Act (id. at ,r,r h & i) - again ignoring the fact that the 

defendants' actions were supported by persuasive appellate authority. See Notarianni and 

Maloney, supra. 

Plaintiffs are not entitled to any of the relief they request. As a matter of law, their 

complaint fails to allege a violation of the Sunshine Act. 

IV. ARGUMENT 

A. The Complaint Must Be Dismissed With Prejudice Because The 
Sunshine Act Does Not Govern Decisions To Fire Or Hire The 
Chief And Deputy Chief Public Defenders Of Montgomery County. 

In Notarianni v. O'Malley, No. 733 C.D. 2016, 2017 WL 1337564 (Pa. Cmwlth. Apr. 12, 

2017)3, a taxpayer and a member of the Lackawanna County Board of Commissioners brought an 

action for declaratory and injunctive relief under the Sunshine Act to remove certain county 

officials, contending that their closed-door appointments constituted "official action" under the 

3 A copy of the Commonwealth Court's unreported decision in Notarianni is attached for the 
Court's convenience as Exhibit B. 
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Sunshine Act that required a public meeting. The defendants countered that the county's board of 

commissioners, as a matter of long-standing practice, "does not vote on hires or appointments at 

public meetings, believing such executive functions are not subject to public meeting 

requirements." Id. at *2. Denying plaintiffs the declaratory and injunctive relief they sought, "the 

trial court noted that county employment decisions do not qualify as 'official action' under the 

Sunshine Act." Id. at *2 (emphasis added). On appeal, a three-judge panel of the Commonwealth 

Court with extensive experience in local government law unanimously affirmed the decision of 

the trial court. That appellate panel's analysis is persuasive here. 

With certain exceptions, the Sunshine Act requires an agency to conduct "official action 

and deliberations by a quorum ... at a meeting open to the public." 65 Pa. C.S. § 704. "Official 

action" is defined as: 

(1) Recommendations made by an agency pursuant to statute, ordinance or executive 
order. 

(2) The establishment of policy by an agency. 

(3) The decisions on agency business made by an agency. 

(4) The vote taken by any agency on any motion, proposal, resolution, rule, regulation, 
ordinance, report or order. 

65 Pa. C.S. § 703 ( emphasis added). Critically, the Commonwealth Court panel in Notarianni 

held that "[t]here is no provision contained in the Sunshine Act that specifies the hiring or 

appointment of a county employee constitutes 'official action."' 2017 WL 1337564, at *5 

( emphasis added). Likewise, there is no provision of the Sunshine Act that specifies the firing of 

a county employee constitutes "official action." 

The Notarianni court explained that "[t]he essence of official action is its connection to 

agency business." 2017 WL 1337564, at *6 (emphasis added). "Agency business" is defined as 

follows: 
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The framing, preparation, making or enactment of laws, policy or regulations, the 
creation of liability by contract or otherwise or the adjudication of rights, duties and 
responsibilities, but not including administrative action. 

65 Pa. C.S. § 703. The hiring or firing of a county employee does not fall within any of the three 

categories of "agency business" created by§ 703's definition of that term. First, it is not "[t]he 

framing, preparation, making or enactment of laws, policy or regulations[.]" Id. Second, at-will 

employment decisions do not necessitate "the creation of liability by contract or otherwise[.]" Id. 

Third, for at-will employees, their hiring or firing is not "the adjudication of rights, duties and 

responsibilities." Id. Thus, the Notarianni court concluded that the hiring of county employees -

other than by contract4 -is not "agency business" that can be the subject of"official action." 2017 

WL 1337564, at *6. 

The Notarianni court's analysis of the Sunshine Act's definitions of"official action" and 

"agency business" is straight-forward and compelling. If the Legislature had intended the 

Sunshine Act's requirements to apply to decisions to hire, fire or promote at-will government 

employees, the Act would have said so in its definitions of "official action" and "agency business." 

It does not. There is no violation of the Sunshine Act here. 

4 The Notarianni court acknowledged that there are cases, such as Preston v. Saucon Valley Sch. 
Dist., 666 A.2d 1120 (Pa. Cmwlth. 1995); Morning Call v. Bd. of Sch. Dirs., 642 A.2d 619 (Pa. 
Cmwlth. 1994), where the Commonwealth Court found that the hiring of certain school district 
employees by contract required action in an open meeting, but the court found those cases to be 
distinguishable. The Notarianni court reasoned: 

[C]ases holding that hires by contract constitute official action do not necessarily 
apply to hires by appointment. Nor do they hold that all hires are official actions 
requiring a vote. Agency business expressly includes contracts as a basis for 
official action, whereas appointments of County Officials, all of whom are at-will, 
do not fall neatly within any of the three categories. 

2017 WL 1337564, at *7. 
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The Notarianni court also relied upon the case of Maloney v. Lackawanna Cty. Com'rs, 

No. 2004-339, 2004 WL 5175141 (Lackawanna C.P. Feb. 13, 2004)5, affirmed, 862 A.2d 182 (Pa. 

Cmwlth. Oct. 6, 2004) (table), describing that matter as follows: 

In Maloney, the trial court denied a petition for injunctive relief of county 
employees alleging the Board [ of Commissioners] illegally terminated their 
employment, and held the Sunshine Act did not apply to their terminations. The 
trial court distinguished between policy-making or legislative decisions, which 
require openness, and executive or administrative decisions, such as those relating 
to an individual's competence, which do not. 

This Court affirmed the trial court's decision in Maloney, holding that the 
termination of County employees did not qualify as official action, and so did not 
require a public meeting for validity. This Court's adoption of the trial court's 
reasoning in Maloney, that local government would be paralyzed by the need to 
undertake all hiring and firing of County employees at public meetings, is sound 
and offers reasonable grounds to uphold the trial court's order denying relief here. 

Notarianni, 2017 WL 1337564, at *5 (emphasis added). 

Here is what the trial court in Maloney had to say about the petitioners' unprecedented 

attempt to impose the Sunshine Act's requirements upon every employment decision made by a 

large county government: 

Our problem with the Petitioners' argument and position is rather straight forward. 
Looking at the Commonwealth of Pennsylvania as a covered agency or large 
municipalities such as the City of Philadelphia or the City of Pittsburgh where they 
have potentially thousands of employees, Petitioners would have us adopt the 
position that to lay off an employee not covered by a collective bargaining 
agreement would require formal open meetings to both hire and fire under the most 
routine of employment circumstances imaginable. 

That could potentially paralyze essential government functions and monopolize 
agendas with matters concerning personnel and administration that cannot be 
shown to dominate agendas elsewhere in this Commonwealth as the Petitioners 
would urge on Lackawanna County. 

Maloney, 2004 WL 5175141 (emphasis added). 

5 A copy of the opinion of the Lackawanna County Court of Common Pleas in Maloney is attached 
for the Court's convenience as Exhibit C. 
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As in Lackawanna County, the City of Philadelphia and other large local governments, the 

governing body of Montgomery County does not vote on all hirings, firings, promotions, 

demotions, transfers, layoffs and leaves of the County's numerous at-will employees in open 

meetings with public comment. Doing so would most certainly monopolize the agendas of the 

Board of Commissioners and impede essential government functions. Fortunately, doing so is not 

required given the Sunshine Act's definitions of "official action" and "agency business" - as the 

Commonwealth Court held in both Notarianni and Maloney. 

The six counts of Plaintiffs' complaint all rest upon the incorrect conclusion that the 

requirements of the Sunshine Act governed the decisions to terminate the employment of Mr. Beer 

and Ms. Hudson and to promote Ms. Sweeney and Mr. Nester. Consequently, those counts fail as 

a matter oflaw, and plaintiffs' complaint must be dismissed with prejudice for legal insufficiency 

pursuant to Pa. R. Civ. P. 1028(a)(4). 

Counts I & II 

Counts I and II fault the County and its Commissioners for deciding at a February 25 

closed-door meeting to terminate the employment of Mr. Beer and Ms. Hudson and promote Ms. 

Sweeney and Mr. Nester - doing so without a public vote and an opportunity for prior public 

comment. However, as Notarianni and Maloney illustrate, the Sunshine Act's requirements of a 

public meeting with a vote following public comment do not apply to such employment decisions 

involving at-will County employees. Counts I and II thus fail as a matter oflaw. 

Counts III & IV 

Counts III and IV allege that the February 25 closed-door meeting amounted to an 

"executive session" under the Sunshine Act and that the County and its Commissioners violated 

the Act by failing to providing a sufficiently detailed description of the matters discussed and 
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failing to give the adversely affected employees (Mr. Beer and Ms. Hudson) opportunity to ask 

that the employment discussions take place at an open meeting. See 65 Pa. C.S. § 708 (governing 

conduct of "executive sessions"). But an executive session under § 708 is an exception to the 

Act's requirement under § 704 that "official action and deliberations" on agency business must 

take place at an open meeting. See 65 Pa. C.S. §§ 704 & 707. Again, Notarianni and Maloney 

teach that a county's hiring or firing of an at-will employee does not fall within the Act's 

definitions of "official action" and "agency business," so as to subject that decision-making 

process to the requirements of the Sunshine Act. Section 708's requirements for an executive 

session obviously do not apply where the Sunshine Act itself does not apply. See, e.g., Jones v. 

Sch. Dist. of Philadelphia, 206 A.3d 1238, 1251 (Pa. Cmwlth. 2019) ("since no official action was 

necessary" to accomplish teacher's court-ordered reinstatement, § 708's requirements for an 

executive session did not apply). Counts III and IV thus fail as a matter oflaw. 

Counts V & VI 

Counts V and VI concern the March 5, 2020 Salary Board meeting. These counts allege 

that the Salary Board either: (i) voted on March 5 without prior public comment to approve or 

ratify the prior-accomplished terminations of Mr. Beer and Ms. Hudson and related promotions of 

Ms. Sweeney and Mr. Nester (Count V), or (ii) voted to accomplish those terminations and 

promotions at the March 5 meeting without allowing prior public comment (Count VI), violating 

the Sunshine Act's public comment requirement in either scenario. However, Notarianni and 

Maloney demonstrate that decisions to hire or fire at-will county employees are beyond the scope 

of the Sunshine Act, necessitating dismissal of Counts V and VI. Moreover, as explained below, 

these two counts must be dismissed for the additional reason that they rest upon a fundamental 

misunderstanding of the Salary Board's role. 
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B. Counts V And VI Must Be Dismissed With Prejudice For 
The Additional Reason That The Salary Board Does Not 
Determine Who Is Hired Or Fired By The County. 

In Penksa v. Holtzman, 153 Pa. Cmwlth. 94, 620 A.2d 632 (1993), the Commonwealth 

Court described the composition of the Salary Board under the County Code as follows: 

The salary board consists of the three county commissioners and the controller, or 
the treasurer in counties where there is no controller. Section 1622 of the Code, 16 
P.S. § 1622. Moreover, when the salary board considers the number or salaries of 
'deputies or other employe[e]s of any county officer or agency, such officer or the 
executive head of such agency shall sit as a member of the board' for that particular 
decision only. Section 1625 of the Code, 16 P.S. § 1625. The decision of the 
majority of the salary board governs. Id. 

620 A.2d at 634. 

The Salary Board's duties are prescribed by§ 1623 of the County Code, which provides in 

pertinent part: 

[T]he board, subject to limitations imposed by law, shall fix the compensation of 
all appointed county officers, and the number and compensation of all deputies, 
assistants, clerks and other persons whose compensation is paid out of the county 
treasury ( except employe[ e ]s of county officers who are paid by fees and not by 
salary), and of all court criers, tipstaves and other court employe[ e ]s, and of all 
officers, clerks, stenographers and employe[ e ]s appointed by the judges of any 
court and who are paid from the county treasury. Between annual salary board 
meetings whenever required by any judge, county officer or executive head of any 
separate board, commission or division whose deputies', assistants', clerks' and 
employe[ e ]s' numbers or compensation is sought to be fixed, the board shall meet 
and consider and shall fix and determine the same. All salaries fixed under the 
provisions of this act shall be paid out of the county treasury in the manner provided 
by law. 

16 P.S. § 1623(a) (emphasis added). The Salary Board's duties thus are limited to the fixing of 

compensation for all appointed county officers and the fixing of the number and compensation for 

certain other county employees. Id.; accord, Luzerne Cty. Bd. of Com 'rs v. Flood, 874 A.2d 687, 

691 (Pa. Cmwlth. 2005 ("[T]he salary board performs an administrative function of fixing salaries 

and compensation of the county employees[.] (original emphasis)). Critically here,§ 1623 of the 

County Code does not empower the Salary Board to terminate any county employee, nor does 
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§ 1623 authorize the Salary Board to decide who is hired for or promoted to any position. See, 

e.g., Pennsylvania Soc. Se-rvs. Union Local 668, Se-rv. Employees Int'! Union v. Cambria Cty., 134 

Pa. Cmwlth. 523,579 A.2d 455,458 (1990) (salary board "has no statutory authority to discharge 

employees in the sheriffs office" and thus the board's removal of deputies from the payroll "did 

not cause the discharge of the employees"). 

Plaintiffs contend that the Salary Board violated the Sunshine Act by failing to give 

opportunity for public comment before it: (i) allegedly "voted to approve" or ratify prior­

accomplished "personnel changes at the Public Defender Office" at its March 5 meeting (Count 

V, ,r 106), or, alternatively, (ii) allegedly voted to bring about those personnel changes (namely, 

the terminations of Mr. Beer and Ms. Hudson and the promotions Ms. Sweeney and Mr. Nester) 

as of March 5 (Count VI, ,r 111 ). Plaintiffs seek nothing less than the reinstatement of the 

employment of Mr. Beer and Ms. Hudson and the voiding of the promotions of Ms. Sweeney and 

Mr. Nester. Exhibit A at pgs. 24-25, ,r,r a - e. Counts V and VI, however, mischaracterize the 

statutory role and authority of the Salary Board. 

As a matter of law, the Salary Board did not cause the terminations or promotions in 

dispute. By its May 5 vote, the Salary Board took the purely administrative step of removing Mr. 

Beer and Ms. Hudson from the County payroll and approved the salary level to accompany the 

promotions of Ms. Sweeney and Mr. Nester. Given the statutory limits of its authority, the Salary 

Board cannot be said to have terminated the employment of Mr. Beer and Ms. Hudson or to have 

promoted Ms. Sweeney and Mr. Nester to replace them. See 16 P.S. § 1623; Pennsylvania Soc. 

Se-rvs. Union Local 668, 579 A.2d at 458. Counts V and VI fail as a matter oflaw because the 

Salary Board, by statute, is not responsible for the hiring, firing or promotion of County employees 

as plaintiffs mistakenly contend. 
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V. RELIEF SOUGHT 

For the reasons set forth above, Defendants Montgomery County, the Montgomery County 

Board of Commissioners, the Montgomery County Salary Board, Valerie Arkoosh, Kenneth 

Lawrence, Jr., Joseph Gale and Karen Sanchez asks that their Preliminary Objections to Plaintiffs' 

Complaint be sustained and that the Complaint be dismissed with prejudice, pursuant to 

Pennsylvania Rule of Civil Procedure 1028(a)(4), for legal insufficiency of the pleading. 

Dated: June 15, 2020 

Respectfully submitted, 
MONTGOMERY COUNTY SOLICITOR'S OFFICE 

Isl Philip W Newcomer 
Philip W. Newcomer, Esquire 
Attorney I.D. No. 60055 
One Montgomery Plaza, Suite 800 
P.O. Box 311 
Norristown, PA 19404-0311 
610-292-5030 

Attorney for Defendants, 
Valerie Arkoosh, Kenneth Lawrence, Jr., 
Joseph Gale and Karen Sanchez, in their official 
capacities, Montgomery County Board of 
Commissioners, Montgomery County Salary 
Board, and Montgomery County 
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