IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVAN A

PEOPLE AGAI NST POLI CE VI OLENCE;

THOVAS MERTON CENTER; and NATI ONAL
ASSCCl ATI ON FOR THE ADVANCEMENT OF
COLORED PECPLE, PI TTSBURGH BRANCH,

Civil Action No.:

Pl aintiffs,
V.

CTY OF Pl TTSBURGH,

N N N N N N N N N N N

Def endant .

PLAI NTI FFS' LEGAL MEMORANDUM | N SUPPCRT OF MOTI ON FOR
TEMPORARY RESTRAI NIl NG ORDER AND/ OR PRELI M NARY | NJUNCTI ON

Plaintiffs incorporate by reference the factual allegations

contained in the Verified Conplaint.

ARGUMENT

Under Fed. R Civ. P. 65, this Court nust weigh four factors
when deci di ng whet her to grant a notion for prelimnary injunction:
(1) whether the nmovant has shown a reasonable probability of
success on the nerits; (2) whether the novant will be irreparably
harnmed by denial of the relief; (3) whether granting prelimnary
relief will result in even greater harmto the non-noving party;
and (4) whether granting prelimnary relief will be in the public

interest.! Balancing the factors in this free-speech case, where

! American Civil Liberties Union v. Reno, 217 F.3d 162, 172 (3d
Cir. 2000) (citations onmitted).




irreparable harmis legally presuned, clearly weighs in favor of

granting the requested injunction.

1. PLAI NTI FFS ARE LI KELY TO PREVAIL ON THE MERI TS OF THEIR
FI RST AMENDVENT CLAI M BECAUSE CHAPTER 603 | S VERY SI M LAR
TO THE ORDI NANCE DECLARED FACI ALLY UNCONSTI TUTI ONAL BY
THE U. S. SUPREME COURT I N FORSYTH COUNTY, GECRG A V.
NATI ONAL| ST MOVEMENT. 2

Plaintiffs are likely to prevail on the nmerits of their First
Amendnent Claim Plaintiffsinthis action allege that Chapter 603
is fatally flawed wunder well-established First Amendnent
jurisprudence in at least three ways.® But since the City has
denied Plaintiffs’ permt application based on the sections
requiring a permt and authorizing the police chief to order a pre-
paynment of police-security fees, this Court can resolve the | egal
di spute by ruling just on the facial challenge to those provisions.
Only if the Court finds that the ordinance is likely to be facially
constitutional nust it address the as-applied challenges, which

Plaintiffs address just briefly at the end of this section.

2 Forsyth County, Georgia v. Nationalist Mvenment, 505 U. S. 123
(1992).

3 See Verified Conplaint, §Y19-21: (1) the ordinance is not
sufficiently specific and detailed to guide the City's decisions about
the use of its public forunms, i.e., parks, streets and sidewal ks, and
it confers on City officials too nuch discretion to deny and ot herw se
i mproperly condition expressive activities; (2) the ordi nance inposes
unconstitutional financial obligations on people and groups wishing to
engage in expressive activities; and (3) the ordi nance does not
contain the procedural due process protections that nust attend any
regul ation of First Amendnent activities.
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a. Def endants Bear the Burden of Proof and Persuasi on
in this First Amendnent Case.

At the outset, Plaintiffs note that wunlike npbst |egal

di sputes, in First Arendnent cases Defendants carry the burden of

proof and persuasion.* |n other words, once Plaintiffs have shown
arestraint on free expression, the burden shifts to the governnent
agency to justify the restraint under the rel evant First Amendnent

standard. ® Strict scrutiny applies in this case.

b. Political Parades and Rallies in Public Parks,
Squares and Streets |Is Entitled to the H ghest
First Amendnent Protection.

Political marches on city streets and denonstrations outside
public buildings are quintessential First Anmendnent activities
entitled to maximum constitutional protection.® “Werever the
title of streets and parks may rest, they have imenorially been

held in trust for the use of the public and, tine out of mnd, have

been used for purposes of assenbly, conmunicating thoughts between

4 United States v. Playboy Entertainment Group, Inc., 529 U S
803, 816, (2000) (“Wen the Governnent restricts speech, the
Governnent bears the burden of proving the constitutionality of its
actions”) (citations omtted); Phillips v. Borough of Keyport, 107
F.3d 164, 172-73 (3¢ Cir. 1997)(en banc), cert. denied, 522 U S. 132
(1997) (accord).

5 Phillips, 107 F.3d at 172-73 (“When a legislative body acts to
regul ate speech, it has the burden, when challenged ... of satisfying

the relevant First Amendnent standard”).

® Boos v. Barry, 485 U.S. 312, 318 (1988). See also, Hurley v.
Irish-Anerican Gay, Lesbian and Bi sexual G oup of Boston 515 U. S. 557,
568- 69 (1995) (parades are constitutionally protected expression).
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citizens, and di scussing public questions. Such use of the streets
and public places has, from ancient tines, been a part of the
privileges, imunities, rights, and liberties of citizens.”’

When expressive activities, |ike parades and rallies, take place in
gui ntessential public fora, such as streets and sidewal ks, the
"government's ability to perm ssibly restrict expressive conduct is

extrenely limted..."®

C. Permit Systens to Regulate Public Forum Uses Are
Consti tuti onal Only If They Contain Narrow,
Specific Standards to Guide Decision-mkers, and
the Cty's Odinance Fails the Test under the
Suprene Court’s Decision in Forsyth County v.
Nationali st Myvenent.

Al t hough permt systens regulating the use of public forumns

are considered a type of prior restraint on free expression, the

" Hague v. C. 1.0, 307 U S. 496, 515-16 (1939).

8 United States v. Grace, 461 U.S. 171,177 (1983). Public
streets, parks, and sidewal ks have | ong been recogni zed as
gqui ntessential, traditional "public foruns." 1d. Traditional public
foruns are the nost protected type of governnent property. The
Suprene Court described the three types of public foruns in Perry
Education Ass'n v. Perry lLocal Educators' Association, 460 U. S. 37
(1983). "Traditional" public forums include "places which by |ong
tradition or governnent fiat have been devoted to assenbly and
debate." |d. at 45-46. Typically, these are parks, streets and

sidewal ks. "Limted" public foruns are considered to be "public
property which the State has opened for use by the public as a place
for expressive activity." Id. In such a forum the "Constitution

forbids the [governnent] to enforce certain exclusions froma forum
generally open to the public even if it was not required to create the

forumin the first place." 1d. (citations onmitted). "Nonpublic"
foruns are those which have no specific relation to open or free
comruni cation. |1d. This case concerns only traditional public
foruns.



Supreme Court has recogni zed that governnent has an interest “to
regul ate conpeting uses of public forunms,” and may, accordingly,
utilize a permt scheme to i npose reasonabl e ti ne, place and manner
restrictions.® Pernmt systens nust, however, satisfy stringent
constitutional requirenents.

The Suprenme Court has identified four criteria for eval uating
permt systems. First, the system“my not del egate overly broad

| icensing discretion to a governnent official.”® Second, “any
permt scheme controlling the tine, place, and manner of speech
must not be based on the content of the nessage....”! Third, the

schene must be narrowmy tailored to serve a significant
governnental interest....”'? And, fourth, it “nust | eave open anpl e
al ternatives for communication.”®® Forsyth, whichis both factually
and legally on point, controls the analysis of Chapter 603 and

di ctates a decision that Chapter 603 is facially unconstitutional.

In Forsyth County, the Court reviewed an ordi nance that

requi red groups and organi zations to obtain a permt before hol ding

° Forsyth County, 505 U.S. at 130.

10 1d. (citation onmtted).
1 1d. (citation onmtted).
12 1d. (citation omtted).

B 1d. (citation omtted).



par ades, assenblies and denonstrations on public property.* The
ordi nance al so required permt applicants to defray | aw enf or cenent
costs by paying a fee, “the amobunt of which was to be fixed ‘from
tine to tine’ by the Board.”® Forsyth County subsequently anended
the foregoing provision to provide that “every permt applicant
‘shall pay in advance for such permt, for the use of the County,
a sumnot nore than $1000.00 for each day such parade, procession,
or open air public meeting shall take place.”?® When the
Nat i onali st Movenent applied to hold a rally on the courthouse
steps to protest the Martin Luther King, Jr. holiday, the County
assessed a $100 fee. Rather than pay the fee, the Nationalist
Movenent filed suit <challenging the ordinance as facially
unconstitutional. The District Court refused to issue the
i njunction, holding that the $100 fee was reasonabl e and that the
ordi nance as applied was not unconstitutional.!® The Eleventh

Circuit reversed, holding that the all owabl e $1000 per day fee was

4 1d. at 126-27.

15 1d. at 126.

6 1d. The County admnistrator also had authority “to adjust the
anount to be paid in order to neet the expense incident to the
adm ni stration of the Ordinance and to the mmi ntenance of public order
in the matter licensed.” 1d. at 127.

71d.

18 |d. at 127-28.



excessive.® The Suprene Court affirnmed, but on grounds that the
ordi nance is unconstitutionally overbroad, which is precisely the
problemw th Pittsburgh’ s Chapter 603.

The constitutional infirmty of overbroad | egislation®isthat
it sweeps protected activity within its proscription.”? \Aere a
law “inposes a direct restriction on protected First Anmendnent
activity, and where the defect in the [law] is that the neans
chosen to acconplish the State’s objectives are too inprecise, so
that in all its applications the [l aw] creates an unnecessary ri sk
of chilling free speech, the [law] is properly subject to facial
attack.”?? An overbreadth challenge is al so appropriate when a | aw
“del egates overly broad discretion to the decisionmaker....”??

The Suprene Court has regularly stricken systens where

government officials have been given unlimted discretion to

1 |d. at 128-29.

20 Thornhill v. Al abama, 310 U.S. 88, 97 (1940) (legal restraint
invalid if it “does not aimspecifically at evils within the all owabl e
area of [governnment] control, but ... sweeps within its anmbit other
activities that constitute an exercise” of protected expression).

2l Secretary of State of M. v. Joseph H. Minson Co., 467 U.S.
947, 968 (1984) (citations omtted). See also, City Council of Los
Angel es v. Taxpayers For Vincent, 466 U. S. 789, 796 (1984) (Il aw
“seeks to prohibit such a broad range of protected conduct that it is
constitutionally overbroad”); Erznoznick v. City of Jacksonville, 422
U S. 205, 217 (1975) (“[Where the statute unquestionably attaches
sanctions to protected conduct, the likelihood that the statute will
deter that conduct is ordinarily sufficiently great to justify an
overbreadth attack....”).

22 Forsyth County, 505 U.S. at 129-30 (citations onmtted).
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approve or deny expressive activities.?® A unani nous Suprene Court
reaf firmed the i nportance of constraining official discretion over
expressive activities last year.? The Court noted that the danger
of arbitrary, politically-notivated, and di scrim natory censorship
is significant when standards do not constrain the censors.?
| ndeed, the Court observed, the Constitution’s framers were nost
m ndf ul of English abuses i nvol ving “adm ni strative official[s] who
enj oyed unconfined authority to pass judgnent on the content of

speech.”? Citing Forsyth County and the “risk” that “licensing

ofi cials [who] enjoy unduly broad di scretion in determ ni ng whet her
to grant or deny a permt ... will favor or disfavor speech based
on content,” the Court reiterated the First Anendnent requirenent
that “time, place and nmanner regulation[s] contain adequate

standards to guide official[s’] decision[s] and render [themn

23 See, e.qg., FWPBS, Inc. v. City of Dallas, 493 U.S. 215, 225
(1990); City of Lakewood v. Plain Dealer Publishing Co., 486 U S. 750,
757 (1988); Shuttlesworth v. City of Birmi ngham 394 U.S. 147, 150-51
(1969); Bantam Books, Inc. v. Sullivan, 372 U S. 58, 70 (1963).

24 Thomms v. Chicago Park District, 534 U.S. 316 (2002). In
Thomas, the Court dealt with the narrow i ssue of whether governnent
nmust initiate judicial proceedings if it denies a pernmt under a
content-neutral permtting system Since Chapter 603 is not content
neutral due to its overbreadth, see discussion infra, Thonas does not

apply.

25 |d. at 320-21.

%6 1d. at 320.



subject to effective judicial review "%

The Supreme Court applied the well-established overbreadth
jurisprudence to the Forsyth County ordi nance and concl uded that it
was indeed overbroad and, thus, facially unconstitutional. A

permtting system the Court ruled, nust contain “narrow,

objective, and definite standards to guide the |I|icensing
authority.” O herwi se, since the decision whether to issue a
permt “‘involves appraisal of facts, the exercise of judgnent, and

the formation of an opinion by the licensing authority,
‘the danger of censorship and of abridgenent of our precious First
Amendnent freedoms is too great’ to be permtted.”?®

Applying this overbreadth awto the Forsyth County ordi nance,
the Court concluded that the |aw gave unfettered discretion to
government officials to determ ne what to charge or even whether to
charge anything for adm nistrative or police fees, required no
expl anation of the decision, did not provide for adm nistrative or
judicial review, and did nothing to prevent officials from

“encouraging some views and discouraging others through the

arbitrary application of fees.”? The Court reasoned that such

2l 1d. at 323 (citations omitted).

28 Forsyth County, 505 U.S. at 131 (citations onmitted).
2 ]1d. at 133. The entire passage reads as follows:

“The deci sion how nmuch to charge for police protection or
(continued. . .)



discretion in setting fees based on |aw enforcenent and
adm nistrative needs in a particular situation |eads inevitably to
determ nati ons based on the content of the speakers' nessage, and
such content-based determ nations "cannot be tol erated under the
First Anendnent."3 The flaw identified by the Forsyth Court is
identical to the flaw that afflicts Chapter 603.
Chapter 603 vests conplete discretion in Cty officials to
determ ne who needs a pernmt and under what conditions:
No person shall conduct or participate in any parade,
processi on, assenbl age or neeting occupyi ng, marching or
assenbl i ng upon any street, wharf or public square of the
city, to the interference, interruption or exclusion of
ot her persons in their legal right to the use thereof,
without a permt being issued therefor by the
Superi nt endent of Police.
8603. 03(a) . Dependi ng on the circunstances, one or five or ten
peopl e could interfere with other people’s use of the public space.

Consequently, everyone w shing to hold a parade or assenbly

arguably must apply for a permt.

(., .. continued)

adm nistrative time -- or even whether to charge at all --
is left to the whimof the administrator. There are no
articul ated standards either in the ordinance or in the
county's established practice. The admnistrator is not
required to rely on any objective factors. He need not
provi de any explanation for his decision, and that decision
is unreviewable. Nothing in the law or its application
prevents the official from encouragi ng sone views and

di scouragi ng others through the arbitrary application of
fees. The First Amendnent prohibits the vesting of such
unbridled discretion in a governnent official.”

% |d. at 133-35.
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As in Forsyth, Chapter 603 authorizes City officials to assess
fees for police security, but does not provide any standards or
gui dance for when to charge the fee or in what anmount. 8603.02
reads as foll ows:

CROADS REQUI RI NG POLI CE OR PARAMEDI C PROTECTI ON

(a) Where the presence of wuniformed or nonunifornmed

police officers at events attracting large crowds is

deened a necessary protection to the public by the

Superintendent of Police, he or she shall have full

authority to require the person or organization

conducti ng such event to enploy the nunber of uniforned

or nonuni fornmed police officers as may be desi gnated by

hi m or her.

The ordi nance does not define “large crowds,” again leaving it to
the Police Chief's “sole determin[ation].”3 Therefore, City
of ficials have conplete and unfettered di scretion to deci de when a

crowd is “large,” whether police protection is necessary, and how
many officers to enpl oy. The difference between this | anguage and
the Forsyth County ordinance is legally insignificant.3 Neither
or di nance cont ai ns anyt hi ng approachi ng t he “narrow, objective, and

definite standards to guide the licensing authority...” required by

31 Chapter 603 defines “large crowds” as follows: “The nunber of
persons as are solely determ ned by either the Superintendent of
Police to require necessary police protection or the Chief of the
Bureau of Emergency Medical Services to require paranedic protection.”
§603. 01(a).

32 The Forsyth County ordinance stated that the “the anpunt of
[the fee] was to be fixed ‘fromtine to tinme’ by the Board.” Forsyth
County, 505 U.S. at 126.
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the First Amendnent. 3

Finally, Plaintiffs note that the fact that the Cty has not
yet assessed a fee for this Saturday’s march, and might in the end
even assess sonething nomnal, is irrelevant to the analysis. In

Forsyth County, the governnent assessed a $100 fee. The Court held

that the actual application was “irrelevant to a facial challenge.”
Regardl ess whether there was a $1000 cap or sonmething “nore

nom nal ,” the actual anount was irrel evant because a standardl ess
perm tting systemal |l owed cont ent - based deci sions. 3 Even a “smal |”
financial burden is unconstitutional if it discrimnates based on
content. 3°

G ven that Chapter 603 |acks any “narrow, objective, and

definite standards to guide the licensing authority...” in

assessing security fees, and the Suprenme Court in Forsyth County

declared wunconstitutional a simlar standardless fee-setting
ordi nance, Plaintiffs are |likely to prevail on the nmerits of their

First Anmendnent claim

d. If the Court Rejects Plaintiffs’ Argunment That
Chapter 603 |Is Facially Unconstitutional, it nust
Assess Whether the City Has Applied the O dinance
in a D scrimnatory Manner.

3 1d. at 131 (citations onmtted).

34 1d. at 136.
35 I d
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| f the Court accepts Plaintiffs’ argunment that Chapter 603 is
facially unconstitutional, it need proceed no further at this
prelimnary injunction stage. Conversely, if the Court rejects the
facial challenge, Plaintiffs respectfully request that the Court
consi der the argunment that the ordinance is unconstitutional as-
appl i ed.

Even if Chapter 603 is deened to be content-neutral, the
City' s arbitrary and di scrimnatory application of the waivers and
security fees renders the ordi nance unconstitutional as applied.
As the unani nrous Thonas Court held | ast year, “Granting waivers to
favored speakers (or, nore precisely, denying themto disfavored
speakers) woul d of course be unconstitutional....”3

The City has, as described in paragraph 24 of the Verified
Conpl ai nt, appl i ed t he security fee arbitrarily and
discrimnatorily. For intance, in 1991 it demanded the security
fee for a march by the Conmttee in Support of People in E
Sal vador (Cl SPES), but then backed down when threatened with suit.?
In 1996 it demanded security fees from anti-police-m sconduct

mar chers, but then either waived or did not require themfromthe

36 534 U.S. at 325 (parenthetical in original).

37 Verified Conplaint, Y21.b.
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police union.® |In 1997 the Cty indicated that it would seek
security costs fromthe KKK, but again never pursued them?3 Also
in 1997, the Cty acceded to the ACLU s threat of suit to waive
security fees for the Three Rivers Pride Coormittee and returned
fees that had been assessed the preceding two years.* Last year

the City refused to issue a permt to the Commttee for Peace in
the Mddle East to hold a protest agai nst guest |ecturer, Benjamn
Net anyahu, Israel’s forner prime mnister, unless they paid nearly
$700 in security fees.* Again, under threat of suit, the Gty
never collected the fee.* Perhaps the nobst stark exanple of
arbitrary and di scrimnatory handling of security fees occured this
nmonth. The Gty has demanded that Plaintiffs in this case, and the
NAACP in seeking to hold a Novenmber 8 rally to support war
veterans, *® pre-pay security costs. At the sanme tinme, the City
wai ved security fees for the Thomas Merton Center’s Novenber 15
protest against the Free Trade Area of the Anmerica's (FTAA),

despite the fact that this march will involve closing nore streets

38 Verified Conplaint, 721.d.

3% Verified Conplaint, 721.e.

40 Verified Conplaint, 721.f.

4l Verified Conplaint, 721.1.

2 ),

43 Verified Conplaint, 721.p.
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and likely require greater police protection.*

G ven the history, even if this Court were to conclude that
Chapter 603 is facially constitutional, it should still issue the
requested injunction because the Cty’'s history of applying the
security fee requirenent is arbitrary and discrimnatory and,

therefore, violates the First Amendnent.

2. PLAI NTI FFS W LL SUFFER | RREPARABLE HARM | F THE COURT
DECLI NES TO I SSUE THI' S | NJUNCTI ON

As the Suprene Court has noted, "The |oss of First Amendnent
freedons, for even mnimal periods of tinme, unquestionably

constitutes irreparable injury."# Plaintiffs have adverti sed and

4 Verified Conplaint, 721.q.

% Plaintiffs have also alleged that Chapter 603 violates the
First Amendment in other ways, nanely, by inposing insurance bond and
liability waiver requirenents, a forty-five-day advance notice
provision, and failure to require adm nistrators to decide on a permt
application within a finite tinme. Plaintiffs do not brief or advance
t hose argunents herein, but reserve the option to do so if the Court
rejects the argunents rai sed above.

4 Elrod v. Burns, 427 U.S. 347, 373-374 (1976) (enphasis added).
See also, Swartzwelder v. MNeilly, 297 F.3d 228, 241-42 (3d Cir.
2002) (restriction on First Amendnent rights — in this case police
officer’s court testinobny — constitutes irreparable harm; Anerican
Civil Liberties Union, 217 F.3d at 180 (generally in First Amendnent
chal |l enges plaintiffs who neet the nmerits prong of the test for a
prelimnary injunction “will alnpbst certainly neet the second, since
irreparable injury normally arises out of the deprivation of speech
rights.”) (citation omtted); Abu-Jamal v. Price, 154 F.3d 128, 135-36
(3d Cir. 1998) (same). See also, 11A Charles Alan Wight, Arthur R
MIler & Mary Kay Kane, Federal Practice and Procedure § 2948.1 (2d
ed. 1995) ("When an alleged constitutional right is involved, nopst
courts hold that no further showing of irreparable injury is
necessary.").
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pl anned to hold a march and rally on Saturday, Novenber 1. They
have a First Amendnent right to hold such a parade on Pittsburgh’s
streets and arally in front of the Al egheny County Courthouse.

The City's application of a security fee pursuant to a facially
unconsti tutional ordinance cannot be allowed to interfere with

those activities.

3. DEFENDANTS W LL SUFFER NO | RREPARABLE HARM IF TH'S
I NJUNCTI ON | SSUES.

The requested order will not prejudice the Cty’'s ability to
mai ntain public safety, crowd control and orderly traffic flow
The only thing the Cty stands to lose if this injunction is

granted is a few doll ars.

4. GRANTI NG THE | NJUNCTI ON W LL SERVE THE PUBLI C | NTEREST.
The free exchange of ideas on Pittsburgh’s streets and
sidewal ks is in the public interest. “[T]inme out of mnd, public
streets and sidewal ks have been used for public assenbly and
debate, the hallmarks of a traditional public forum”#* Enjoining
the Gty fromunduly and unfairly burdening political activities in

Pittsburgh’s public foruns is in the public interest.

CONCLUSI ON

47 Frisby v. Schultz, 487 U. S. 474, 480 (1988) (citation
onmtted).
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WHEREFORE, Plaintiffs respectfully request that this Court
issue a TRO prelimnary injunction enjoining the Defendant Gty of
Pittsburgh and its officials, enpl oyees, agents, assigns and ot hers
who may be acting in concert with it, fromrequiring Plaintiffs,
and others simlarly situated, to pay for police protection as a
condition of getting a permt under Pittsburgh Gty Code Chapter
603, and to order the City to issue Plaintiffs their requested
permit to hold a non-violent march from Freedom Corner in
Pittsburgh’s lower Hill District tothe Al egheny County Court house
on Gant Street and then to hold a political rally on the sidewal k

and street in front of the Courthouse on Saturday afternoon,

November 1, 2003.

Respectful ly submtted,

W TOLD J. WALCZAK

PA1.D. No.: 62976

AVERI CAN CI VI L LI BERTI ES FOUNDATI ON
OF PENNSYLVANI A

313 Atwood Street

Pittsburgh, PA 15213

(412) 681-7864

M CHAEL HEALEY

PAI.D. No.: 27283

DOUG McKECHNI E

PA I.D. No.: 89534

HEALEY AND HORNACK

Fifth Floor, Law & Fi nance Buil di ng
Pittsburgh, PA 15219

412-391-7711
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Attorneys for Plaintiffs

Cct ober 28, 2003
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