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PRELIMINARY STATEMENT

“Although debtors’ prisons repeatedly have been decried as
unconstitutional, there is a growing concern nationwide that state courts continue
to incarcerate low-income defendants due solely to their inability to pay financial
obligations.”! This concern is exacerbated by increasing imposition of user fees on
top of fines and restitution. Such fines, restitution, and user fees are commonly
referred to as legal financial obligations (“LFOs”). Throughout the Commonwealth
indigent defendants are incarcerated for failure to pay LFOs. Put simply, indigent
defendants are incarcerated for being poor.

At a time when prison overcrowding is at a tipping point, addressing
the problems of LFOs is critically important. Indigent defendants in our
Commonwealth are routinely incarcerated for failure to pay LFOs without any
inquiry into their ability to pay. This is a direct violation of law that must be
remedied by the court system.

It is established law that courts must first assess a defendant’s ability
to pay, and only when it is determined that a defendant can pay and willfully

refuses to do so, can that person legally be incarcerated. (Barrett v. Barrett, 368

A.2d 616, 620 (Pa. 1977); Commonwealth v. Rosser, 407 A.2d 857,859 (Pa. Super.

! The Pennsylvania Interbranch Commission for Gender, Racial, and Ethnic Fairness,
Ending Debtors’ Prisons in Pennsylvania: Current Issues in Bail and Legal Financial
Obligations: A Practical Guide for Reform (2017) (“Interbranch Report™) attached as Exhibit A

1



1979); see also, Pa.R.Crim.P. 705). Yet, the inquiry into ability to pay is often
ignored. When it is established that a defendant has not made a payment, they are
put in jail without a proper hearing and in clear violation of the law.

Such was the case of William Diaz, the Appellant in this matter. Mr.
Diaz was jailed without inquiry when he was unable to pay the required LFO.
(Appellant’s Brief pg. 8-10). The Judge failed to conduct a proper hearing and
assess Mr. Diaz’s ability to pay the required amount. Instead, when it was
determined that Mr. Diaz did not have the requisite amount of money, he was
incarcerated. Id. At the time of his hearing, Mr. Diaz was homeless and
unemployed. Id. He had no ability to pay his LFO, but was never questioned as to
his financial status. /d. He was incarcerated in clear violation of the law. Although
Mr. Diaz is no longer incarcerated, this Court should grant the relief he seeks and
use this opportunity to specifically instruct lower courts how to adhere to the law.

Amici ask this Court to provide guidance to the lower courts on how
to follow the law and properly assess ability to pay. A clear rule of law on how to
properly assess ability to pay is needed, and this Court should not allow the issue
to evade review. The law requires that there be an inquiry into ability to pay but
fails to offer a mechanism to do so. The United States Supreme Court held in
Bearden v. Georgia, 461 U.S. 660, 672 (1983) that indigent defendants cannot be

incarcerated without first making inquiry into why there was a failure to pay. The



Pennsylvania Supreme Court has also held that incarcerating indigent defendants
for failure to pay without inquiry as to why there was nonpayment is
unconstitutional. Commonwealth ex. Rel. Parrish v. Cliff, 304 A.2d 158, 161 (Pa.
1973). While the holdings in these cases are very clear, neither offer guidance
about how to conduct the inquiry and what factors to consider in making an ability
to pay determination.

Amici encourage the Court to adopt the In Forma Pauperis standard to
instruct the lower courts on how to appropriately determine whether a defendant
has the ability to pay. Allowing the lower court to proceed with incarcerating
defendants for being poor without a hearing to determine their ability to pay denies
basic due process and access to justice principles.

STATEMENT OF INTERESTS OF AMICI CURIAE

Amici have a substantial interest in the issues presented this appeal.

The Amici are Pennsylvania Association of Criminal Defense Lawyers (“PACDL”)

and Pennsylvania Legal Aid Network (“PLAN”).

No person or entity other than Amici Curiae or their counsel has paid

for the preparation of, or authored, this brief in whole or in part.

PACDL
PACDL is a professional association of attorneys admitted to practice

before the Supreme Court of Pennsylvania and who are actively engaged in
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providing criminal defense representation. Founded in 1988, PACDL is the
recognized affiliate of the National Association of Criminal Defense Lawyers in
Pennsylvania. PACDL presents the perspective of experienced criminal defense
attorneys who seek to protect and ensure by rule of law those individual rights
guaranteed by the Pennsylvania and United States Constitutions, and work to
achieve justice and dignity for defendants. PACDL membership currently includes
more than 950 private criminal defense practitioners and public defenders
throughout the Commonwealth.

PACDL’s mission is to ensure the fair administration of justice and to
advocate for the rights of persons charged with, and those convicted of and
imprisoned for, crimes. PACDL’s members have a direct interest in the outcome of
this appeal because of their concerns for ensuring that indigent defendants facing
LFOs are not held in custody in clear violation of the law for failure to pay LFOs.
PLAN

PLAN is a client-centered organization that provides leadership,
funding, and support to improve the availability and quality of civil legal aid and to

provide direct legal services for low income people and victims of domestic



violence in Pennsylvania. PLAN is the Commonwealth’s coordinated system of
organizations providing civil legal aid for those with nowhere else to turn.

The network of programs throughout the Commonwealth that PLAN
funds offer a continuum of critically needed legal information, legal advice, and
legal services through direct representation for low income people and families
who face urgent civil legal problems, including many types of debt related matters.
These cases can include support cases, debt to government entities, and other
parties. Often there is no other recourse for these clients than civil legal aid, but
many people asking for services have to be turned away due to lack of adequate
resources and staffing. This network provides direct representation to clients in
every Pennsylvania county. The PLAN programs handle over 66,000 cases
annually, with the majority of funding to these programs coming from PLAN.

ARGUMENT

A. The Court Should Issue Written Guidance Due to Consistent Disregard
of the Law and Lack of Procedure to Implement the Law when Applied

Indigent defendants are routinely incarcerated for failure to pay their
LFOs. The law states that a defendant can only be incarcerated for failure to pay
when it is determined that they are capable of paying and willfully refusing to do
so. (Barrett v. Barrett, 368 A.2d 616, 620 (Pa. 1977); Commonwealth v. Rosser,
407 A.2d 857,859 (Pa. Super.Ct. 1979); Pa.R.Crim.P. 706; see also Interbranch

Report at 14, supra note 1). Despite this fact, judges routinely make no inquiry into
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a defendant’s ability to pay and instead, order incarceration. As a result, indigent
defendants are being incarcerated for being poor. This is an issue across the
Commonwealth. This Court can and should issue guidance as to how to properly
conduct ability to pay hearings and prevent the incarceration of individuals based
solely on lack of financial resources.

1. LFOs Are a Growing National Problem

Courts are increasingly seen as revenue generators by way of fines
and costs being assessed against defendants.? (Interbranch Report at 13, supra note
1). In the current climate, Courts have had to increasingly use LFOs to defray the
cost of operating the court system, associated offices, and agencies, but do so at the
expense of indigent defendants and taxpayers. Id. The Interbranch Commission
Report states in Pennsylvania there are “36 different county-level costs and fees, in
addition to fines and restitution which can be imposed against defendants.” Id.
Costs and fees differ from fines and restitution used to punish and compensate

victims, and instead are used to raise revenue and close budget gaps. (Brennan

2 Numerous entities have issued reports on the topic of debtors’ prisons. The Amici Curiae
cite to the following in their brief: The Conference of State Court Administrators (“COSCA”),
The End of Debtors’ Prisons: Effective Court Policies for Successful Compliance with Legal
Financial Obligations, (2015-2016) (“COSCA Report”),
http://cosca.ncsc.ore/~/media/Microsites/Files/COSCA/Policv%20Papers/End-of-Debtors-
Prisons-2016.ashx; U.S. Department of Justice, Civil Rights Division Office for Access to
Justice, March 14, 2016 letter (“DOJ Letter”), https://www.justice.gov/crt/file/832461/download;
Alicia Bannon, et al., Brennan Center for Justice, Criminal Justice Debt: A Barrier to Reentry
(2010) (“Brennan Report™),
http://www.brennancenter.orge/sites/default/files/legacy/Fees%20and%20Fines%20FINAL.pdf.
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Report at 4, supra note 2). Across the nation, defendants are being charged for
probation supervision, jail stays, and the use of a public defender. /d.

Despite the increase in the number of assessed LFOs, of the 15 states
studied (including Pennsylvania) in the Brennan Report, none are tracking the
impact of criminal justice debt on individuals and communities. /d. at 10. Further,
none are tracking the cost of collection of this debt. /d. LFOs are being assessed
against defendants with no data to support their use and no information on what it
costs to actually collect the debt. Despite having no data to support this practice,
indigent defendants are still routinely required to pay LFOs they cannot afford,
frequently leading to incarceration into an already overcrowded prison system.

2. LFOs Create an Inescapable Cycle of Debt and Incarceration
for Indigent Defendants

Pennsylvania is one of the fifteen leading states where indigent
defendants are incarcerated for failure to pay LFOs. (Interbranch Report at 14,
supra note 1). Upon examination of data from the Administrative Office of
Pennsylvania Courts, in an attempt to determine how often defendants are jailed
for failure to pay LFOs, data was examined from the Administrative Office of
Pennsylvania Courts. Id. After review of data, as well as extensive interviews and
observations, the Interbranch Report states that thousands of Pennsylvanians are

jailed for failure to pay LFOs each year. Id.



LFOs create a cycle of debt for defendants and cost to taxpayers for
ongoing incarceration. In Pennsylvania, an eligible defendant must pay a minimum
cost to become eligible for probation, parole, or accelerated rehabilitative
disposition.? Id. Those who cannot pay that minimum remain incarcerated at a cost
of $42,339.00 per year. Id. at 15. In addition, some counties require defendants to
pay LFOs in full before being discharged from probation. /d.

The Interbranch Report also cites to additional consequences of LFOs
such as preventing defendants from accessing public benefits such as food stamps.
Id. at 16. Drivers licenses can be suspended which can lead to a defendant missing
work, and outstanding LFOs can also prevent expungements of criminal records
(thereby thwarting work opportunities). Id. LFOs prevent defendants from
successful re-entry back into society, placing a burden on their communities and
loved ones. They also prevent defendants from obtaining jobs, housing, and basic
necessities for themselves and their families. /d.

Some individuals also face additional debt when they are unable to
pay off their current LFOs, also known as a poverty penalty. (Brennan Report

atl13). In some jurisdictions there is an additional fee for entering into a payment

3 In Dauphin County, for example, eligible indigent defendants must pay between $500.00
to $750.00 to participate in the Accelerated Rehabilitative Disposition program.
http://www.dauphincounty.org/ecovernment/Court-Departments/Court-
Programs/Pages/ARD.aspx




plan. Id. at 15. Criminal defendants are being turned into permanent debtors and
states are spending money to collect against individuals who are judgment proof
due to their indigency. Id. at 13-15.

The research continues to demonstrate that LFOs assessed against
indigent defendants have significant community repercussions and come at a large
cost to taxpayers. LFOs create an insurmountable cycle of debt and prevent
successful re-entry into society.

B. In Forma Pauperis Analysis Should Apply in Determining Whether a
Defendant Has the Ability to Pay

The Rules of Criminal Procedure clearly require courts to conduct
ability to pay hearings to determine if and how a defendant is able to pay LFOs.
(Pa.R.Crim.P. 456, 706; see also Bearden v. Georgia, 461 US 660 (1983);
Commonwealth ex rel. Benedict v. Cliff, 304 A.2d 158 (Pa. 1973)). Despite the
clear requirements to conduct that inquiry Pennsylvania has no procedure to guide
judges in that making an ability to pay determination. (Interbranch Report at 17).
The lack of guidance leads to inconsistent results across the Commonwealth and
creates confusion in the courts. /d. at 14.

Numerous procedures have been proposed for courts to apply in
making a determination about ability to pay. (Interbranch Report at 17; March
2016 DOJ Letter, 2-3; Brennan Report at 13-15; COSCA Report at 11-13). The

Interbranch Report cites to recommendations made to the Pennsylvania Supreme
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Court Criminal Rules Committee about how to address this issue. (Interbranch
Report at 17). It recommends using financial information contained in defendants’
applications for court appointed attorneys, tying payment to federal poverty
guidelines, and using a defendant’s receipt of means-tested public benefits. Id.

Amici suggest that based on the extensive recommendations
referenced above, there is a simple way for courts in the Commonwealth to address
ability to pay. The established in forma pauperis (“IFP”) standards currently used
in both a criminal and civil context provide a simple solution to the issue of ability
to pay LFOs.

Under Pennsylvania Rule of Civil Procedure 240, in all civil
proceedings, if a litigant is unable to pay the filing fees, they are permitted to
proceed IFP. (Pa. R.C.P. 240). The person is required to submit a petition that is
specified in the rules, detailing their current employment status, benefits received,
household income, assets, debts, and number of dependents. Id. Similarly, in the
criminal context this Court has instructed lower courts to look at IFP standards
when assessing a defendant’s financial status. Commonwealth v. Cannon, 954 A.2d
1222, 1226 (Pa. Super. Ct. 2008).

A person who is found to be indigent for purposes of appointment of
counsel and civil filing fees, should also be considered indigent for purposes of

paying LFOs. A person’s financial status does not change depending on whether
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they are seeking assistance with filing fees or LFOs. The inquiry is the same across
the board and there is no need to create an entirely new analysis in examining
ability to pay. There is extensive case law examining indigency in the IFP context
and it can be easily adopted to apply in ability to pay determinations.

It is clear that a uniform procedure is needed to assess ability to pay.
The rules require the inquiry but stop short of providing the procedure to do so. It
is incumbent on this Court to provide clear instruction to the lower courts about
how to assess ability to pay. As it stands now, whether a defendant is incarcerated
for failure to pay LFOs varies dramatically across the Commonwealth.
(Interbranch Report at 14, supra note 1). Access to justice and due process cannot
be dependent upon where a defendant happens to be located. The Commonwealth
is wasting exorbitant amounts of money incarcerating individuals unnecessarily
and in violation of the law. The practice of incarcerating indigent defendants
because they are poor must end, and this Court has the opportunity to provide the

guidance to make this a reality.
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CONCLUSION
For the foregoing reasons, we ask this Court to adopt the Appellant’s
request for relief and offer clear instruction to the lower courts to follow the law in
conducting ability to pay hearings, and to adopt IFP standard when making the
inquiry.
Respectfully submitted,
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PURPOSES OF GUIDE

The purposes of this guide are twofold: (1) to present the current gaps in court proce-
dures that result 1n the incarceration of low-income Pennsylvanians for strictly finan-
ctal reasons, either due to failure to meet a financial condition of bail or failure to pay
fines, restitution, or court costs assessed after a court interaction; and (2) to recom-
mend best practices for addressing this growing problem through evidence-based

methods adopted in our sister states.
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INTRODUCTION

Although debtors’ prisons repeatedly have been decried as unconstitutional, there 1s a growing concern
nationwide that state courts continue to mcarcerate low-mcome defendants due solely to their mability to
pay financial obligations. These defendants are regularly incarcerated in our nation’s jails, contributing to
the explosion of the country’s jail population. Since 1983, the number of annual admissions to jails across

the country has almost doubled, from six million to 11.7 million m 2013.1

Currently, there are two main ways in which financial hardship can lead
to low-income Pennsylvanians being incarcerated: failure to pay a
financial condition of bail, and failure to pay fines, costs, or restitution
assessed after a court interaction.

Pretrial release 1s typically conditioned upon a defendant or a surety posting money or real property in an
attempt to ensure a defendant’s appearance at trial, as well as their good behavior (1.e. committing no new
criminal offenses, reframing from contacting witnesses, and abstainmg from illegal drugs). Decades of
studies have shown repeatedly that financial conditions of release unfairly impact lower-income
defendants — many of whom are racial and ethnic minorities — and that financial conditions have
minimal bearing on community safety and appearance at trial. T'o make matters worse, when defendants
are mcarcerated pretrial, they often lose their employment, housing, and access to community services,
making their eventual re-entry into the community more difficult. Even just one day of pretrial

mncarceration 1s correlated with increased rates of recidivism.

Pennsylvanians who are convicted of a crime also must pay court costs, and are often assessed a fine or
restitution as part of their sentence. These legal financial obligations (“LLEFOs”) are imposed by statute
and help offset some of the costs associated with the criminal justice system, such as fees for probation
supervision, local service charges, DNA testing, and contributions to the Domestic Violence and Crime
Victims Compensation Funds. These LFOs can add up quickly, and when poor defendants lack the
funds to pay them, the consequences can be severe: extension of probation, disqualification from public

assistance, drivers’ license suspension, and even incarceration.

This guide 1s designed to present the current state of both pretrial release and LFOs in Pennsylvania and
the reforms that other states have enacted to prevent mcarceration stmply due to a defendant’s
socioeconomic status. The guide highlights various courts’ policies and procedures that have led to
systematic, data-supported improvements in state-level criminal courts. These best practices can inform

Pennsylvania’s Unified Judicial System and provide a roadmap for reform m our Commonwealth.
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CURRENT PRETRIAL RELEASE PRACTICES

Nationally, six out of every ten Americans who are incarcerated m a jail have not yet been convicted of a
crime.” In some parts of Pennsylvania, that number 1s even higher: 81% of Allegheny County’s jail
population has not yet been convicted.? This 1s due in large part to Pennsylvania’s fractured and outdated
bail system, which relies on monetary bonds to attempt to ensure a defendant’s future appearance at trial

as well as public safety.
Current Rules for Bail In Pennsylvania

Pennsylvania’s bail system 1s governed by Rules 520 - 536 of the Pennsylvania Rules of Crimmal Proce-
dure, which provide for five different types of pretrial release (Release on Recognizance, Nonmonetary
Conditions, Unsecured Bail Bond, Nominal Bail, and Monetary Conditions).* Rule 523 lists ten factors
for the bail authority to consider in determining whether bail 1s appropriate, including the defendant’s
employment history, family relationships, residence i the community, age, character, addiction to alcohol
or drugs, criminal record, history of flight, and the nature of the current offense.> When the bail authori-
ty determines that a monetary condition should be imposed, Rule 528 specifically requires the bail author-
ity to consider the defendant’s financial ability to pay, and also requires the amount of the monetary con-

dition to be reasonable.¢

Prevalence of Financial Bond and its Disparate Impact on Black Defendants

This statutory framework may seem to protect low-income Pennsylvanians; however, in practice, studies
have shown just the opposite. Similar bail rules — mcludmg those that govern the federal system — have
been found to lead to mcreased rates of mcarceration for low-income and minority defendants, and ram-
pant use of monetary bond conditions. For example, a study of felony defendants i the nation’s 75 larg-
est urban counties determined that 61% of pretrial releases in 2009 mcluded a financial condition.” Of
those who were detained pretrial, 92% had been given a financial condition that they could not fulfill. 8
The widespread use of financial bond conditions has a disparate effect on black defendants, who “are
more likely to be detamed [than their white counterparts] because they do not have the financial means

necessary to secure release.”

The widespread use of financial bond conditions has a
disparate effect on black defendants, who are more likely to
be detained than their white counterparts because they do
not have the financial means necessary to secure release.

THE PENNSYLVANIA INTERBRANCE®iimissioN FOR GENDER, RACIAL AND ETHNIC FAIRNESS | 5



Lack of Standardized Bail Procedures

The disparities cited in the DOJ study above were amplified by the lack of standardized bail procedures,
which allowed bail-setting authorities almost unfettered discretion 1n making bail determinations. For
mstance, m 2007 the Pretrial Justice Institute (“PJI”) studied the pretrial services m Allegheny County.
The PJI study found serious problems with how bail was set prior to the reforms: (1) about 40% of
defendants were not reached by the pretrial services program; (2) defendants were not mnterviewed about
factors that were relevant to bail determmations, leaving bail-setting authorities with incomplete
mformation; (3) risk assessment “was largely guesswork,” with no objective risk assessment 1 use.l® Asa
result, 45% of defendants were recommended for a deposit bail, which typically ranged from $3,000 to
$5,000.11 Because pretrial community supervision was virtually nonexistent, bail-setting authorities were
using monetary bonds to attempt to ensure community safety. This did not work as intended: pretrial

mcarceration costs soared and failure to appear rates remained steady.!?

Routine Detention of Low-Level Offenders in Philadelphia

Just as nattonwide studies have found, requiring monetary bond disproportionately affects lower-income
Pennsylvanians, who are less likely to be able to afford paying the required deposit to secure their
freedom, even when that amount 1s minimal. A sweeping study of over 300,000 cases i Philadelphia
from 2006 to 2013 found that, of those defendants detained pretrial, more than half would have been
released if they had paid a deposit of $1,000 or less.!3 Many defendants remained incarcerated even when
given extremely low monetary release conditions, where the deposit required to secured their freedom
was only $50 - $100.14 Detained defendants often were not facing particulatly serious charges: 60% of
those held for more than three days were charged with non-violent crimes and 28% of that same group
were charged with misdemeanors.'> The study also found racial disparities in pretrial incarceration: black

defendants were about 40% more likely to be detained pretrial than their non-black counterparts.t¢

Ballooning Jail Populations and Poor Outcomes

Incarcerating low-mncome Pennsylvanians prior to trial has obvious, immediate costs. Nationally, the
biggest contributor to growing jail populations 1s pretrial detention, with 95% of the growth 1n the overall
jail population caused by the increase in mmates awaiting trial.!” Research has also shown that, among
low-risk defendants, mdividuals who are incarcerated pending trial are four times more likely to recetve a
sentence of imprisonment, and 51% more likely to recidivate after sentence completion compared to their

released counterparts.!®
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SUGGESTED REFORMS FOR
PRETRIAL RELEASE

1. Assess Risk Through Use of Standardized, Evidence-
Based Risk Assessment Tool

Risk assessment tools identify patterns in historical data using statistical, empirical methods. These sys-
tems use group data, typically about individuals who have been arrested, to forecast the probability of fu-
ture behavior. They are used across the criminal justice system — pretrial, post-conviction sentencing,
and probation.

In the pretrial context, risk assessment tools are designed to assess a defendant’s risk of erther failing to
appear at trial or being rearrested while awaiting trial in the community. When the Conference of State
Court Administrators (“COSCA”) examined numerous empirical studies on pretrial risk assessments, they
found that “the six most common validated pretrial risk factors are prior failure to appear; prior convic-

tions; current charge felony; being unemployed; a history of drug abuse; and having a pending case.”1?

Unfortunately, some of these risk factors identified by the COSCA study, such as employment status and
prior convictions with no consideration of the grading of the prior offenses, have been found to mcrease
the likelthood of disproportionate pretrial detention of mdigent defendants, especially from minority
communities. Thus, some jurisdictions specifically try to rely on objective factors based on evidence, as
they assess risk using these tools, so that courts can eliminate demographic disparities m pretrial release
decisions and increase public safety.

The Targets of Pretrial Risk Assessment

One critical element 1n evidence-based pretrial risk assessment 1s defining and constructing what risks are
actually bemg assessed. This observation may seem obvious, but in fact, it is unclear whether today’s risk
assessment tools are actually predicting the outcomes that existing policies define as important, such as
eliminating bias while still complymg with local bail rules and state law.
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Typically, bail laws focus on a defendant’s nonappearance at his/her court dates and public safety. In
Pennsylvania, Article 1 Section 13 of the State Constitution notes that all “prisoners shall be bailable ...
unless no condition or combination of conditions other than imprisonment will reasonably assure the
safety of any person and community when the proof 1s evident or presumption great.”?0 Most of today’s
pretrial risk assessment tools, however, predict just one outcome, generalized pretrial faillure, meaning the
likelthood that a defendant etther fails to appear or 1s rearrested. A single composite risk assessment score
that represents the aggregate risk of either event occurring may paint with too broad a brush. For exam-
ple, a defendant who might appear in court if given a small mtervention, such as an SMS text reminder a
tew days before the trial appearance, represents a different “risk™ than a defendant who might truly pre-
sent a violent danger to the community if released. For a pretrial risk assessment to provide the most
benefit to a jurisdiction, it should clearly delineate predictions of failure-to-appear and likelthood of rear-

rest.

Most of today’s pretrial risk assessment tools, however, predict just
one outcome, generalized pretrial failure — meaning the likelihood
— that a defendant either fails to appear or is rearrested. A single —
composite risk assessment score that represents the aggregate
risk of either event occurring may paint with too broad a brush.

Moreover, tools must be clear about what 7pe of rearrest prediction 1s bemng made. Pennsylvania’s Con-
stitution refers to the “safety of any person and community.” Currently, 45 states and the District of Co-
lumbia permit pretrial detention or release subject to restrictions “[a]fter a finding that a defendant poses
a danger to an mdividual or community.”?! But current risk assessment tools predict rearrest — a differ-
ent category that 1s not necessarily representative of future violence or threat to public safety, and 1s de-
monstrably a more likely outcome for an mdividual of color or an otherwise marginalized person.?? In-
deed, federal statistics belie the notion that those defendants who are arrested after being released pretrial
are arrested for serious crimes. From 2012-2014, under 2% of all defendants released to the community
pending trial had a new felony offense charged.?? Instead, the vast majority of rearrests of mdividuals
who were released pretrial were for technical violations of their pretrial release conditions. While jurisdic-
tions may nevertheless find those technical violations problematic, 1t 1s clear that assessing the risk of a
rearrest for a technical violation and a rearrest for a violent crime 1s not the same. Yet, most of today’s
tools, focused on generalized rearrest, do not accomplish this. The Arnold Foundation’s public assess-
ment tool 1s one nstrument that at least distinguishes between generalized rearrest and rearrest for a vio-

lent crime.
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Simply put, generalized rearrest data, which 1s largely composed of rearrests for technical violations of
pretrial release or for minor crimes, does not suggest new, violent criminal activity. Thus, it 1s critically
mportant for pretrial risk assessment tools to not only disaggregate their predictions of failure-to-appear

and rearrest, but, separately, also disentangle simple rearrest from rearrest for a new violent crime.

Ongoing, Community-Based and Independent Validation

Validation 1s a critical and necessary element of any pretrial risk assessment system. A “valid” tool 1s one
m which given measures accurately measure what they claim to measure. Moreover, validation 1s not a one-
time event—just because a tool has been validated elsewhere does not mean it 1s valid everywhere. As
prominent risk assessment scholars John Monahan and Jennifer Skeem note, “[u]nless a tool 1s validated
m a local system—and then periodically re-validated—there 1s little assurance that 1t works.”?* It 1s also
important to be clear-eyed about what validation does and does not mean. Though local validity is a
necessary condition for a tool’s success, 1t 1s by no means sufficient. Local community members must be
mvolved m the validation process m order to ensure that the tool 1s measured against local needs and
concerns. Ongoing validation studies should monitor racial, ethnic, gender, and socioeconomic

disparities, as well as the distribution of a tool’s false positive and false negative rates.

Further, the accuracy of a risk assessment tool depends not only upon its validity, but also 1ts reliability.
Broadly speaking, reliability refers to the consistency of an assessment over time or between assessors
who utilize the tool. Typically, reliability is measured by "inter-rater reliability” (which examines results
among assessors, such as pretrial services staff or MDJs) or "test-retest reliability” (which examines the
consistency of a test over time, where an assessment administered one week should yield the same result
the next week given the same facts). Ensuring mter-rater reliability 1s especially important for risk
assessment tools that are manually scored or that involve an mterview with subjective components. Meta
-analytic studies have shown that few studies of pretrial risk assessment tools properly evaluate the tool’s
reliability. A 2013 review found that less than 4% of studies with the purported mtent of evaluating risk
assessment tools examined mter-rater reliability, “the most relevant form of reliability among used risk

assessment tools.”25

Arnold Foundation Public Safety Assessment in Pennsylvania

One risk assessment tool that has been extensively studied and privately validated 1s the Public Safety
Assessment (“PSA”) developed by the Houston-based Laura and John Arnold Foundation. Over 1.5
million cases from 300 different jurisdictions were analyzed to determine which factors, such as age,

criminal history, and pending charges, are the best predictors of failure to appear or rearrest before trial.2
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Pennsylvania amended the comment to Rule 523 of the Pennsylvania Rules of Criminal Procedure to ex-
plicitly allow for the use of risk assessments, adding that “[n]othing m this rule prohibits the use of a pre-
trial risk assessment tool as one of the means of evaluating the factors to be considered.”?” Pursuant to
this rule, the Allegheny County Pretrial Services Department began usmg the Arnold Foundation PSA for
all cases m Pittsburgh Municipal Court m November of 2015. Subsequently, in August of 2016, nine of
the 46 Allegheny County District Courts began a pilot program to test a version of the PSA that does not
rely on defendant mterviews. Instead, it draws all validated predictive risk factors from the charging docu-
ment and criminal history, thereby mmimizing time and cost for bail-setting authorities.?® Significantly,
this latest PSA does not factor in a defendant’s employment status, an important change from prior risk
assessments that would assign unemployed, poorer defendants a higher risk score than their employed

counterparts .

Kentucky Risk Assessment Tool

Kentucky uses a standardized, validated statewide risk assessment for bail determinations, which has led
to its courts releasing 70% of all defendants pretrial, with only 4% requiring monetary bail.> Even with
decreased use of monetary bail, Kentucky pretrial release outcomes remain better than the national aver-
age: only 10% of defendants mm Kentucky who had been released missed their court date (versus 17% na-

tionally) and only 8% were rearrested before trial (versus 16% nationally).3°

Use of Risk Assessment Tools to Reduce Racial Disparities
In Pretrial Detentions

Jurisdictions are expanding their use of predictive risk assessment tools for many well intentioned reasons,
from reducmng unnecessary pretrial incarceration, to saving scarce resources, to protecting public safety.
Fundamentally, risk assessment tools are aimed at reducing levels of mcarceration. But while risk assess-
ment tools may help a jurisdiction reduce its incarcerated population, they do not necessarily address un-
derlying racial disparities 1n pretrial detention. In fact, no rigorous studies have shown risk assessment
tools to accomplish both goals. Nor has a risk assessment system been implemented with the explicit goal

of reducing racial disparities in pretrial detention.

Consequently, further study 1s necessary to determime how risk assessment tools may simultaneously re-
duce pretrial detention and racial disparities. In the meantime, however, jurisdictions may seek to design
and mmplement risk assessment tools and policies with this goal in mind. In particular, stakeholders could
contact implementers of risk assessment tools m Kentucky, who have had years of experience with risk
assessment policy and tools across thetr state, in order to determine if they are reducing racial disparities,

and what steps should be taken in order to accomplish this goal.
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2. Improve Pretrial Services By Offering a Wider Range of
Non-Financial Release Alternatives

Judges may be wary of releasing defendants on their own recognizance while awaiting trial, particularly
those judges who rely on the outdated assumption that a monetary bond will help ensure a defendant’s
good behavior and appearance at trial. Improving pretrial services statewide to allow for varied, non-
tinancial release alternatives 1s an evidence-based way to assuage these concerns. According to the COS-
CA study, “the number of sanctions a pretrial program can mpose... further lowers the likelihood of a
defendant’s pretrial re-arrest.”3t Possible results-tested sanctions include court date reminders (via SMS
text reminder, e-mail, U.S. mail, or by phone), electronic monitoring, drug and alcohol counseling and
testing, and tiered check-m requirements based on a defendant’s risk score. Indeed, some of these mter-
ventions may help significantly reduce a jurisdiction’s failure-to-appear rate. For example, studies in Col-
orado and in Nebraska have shown that court-date remimders via live-caller or friendly, readable postcards

can significantly help n reducing failures-to-appear.3?

Importantly, each of these non-financial conditions of release must be tracked and separately validated to
ensure that the conditions are actually having their desired effect. For example, 1t might be possible for
electronic monitoring to be a helpful solution m concept, but due to program cost and frequent cost-
shifting to defendants, 1t provides little practical help n reducing pretrial detention rates for the mdigent.

In 2011, Kentucky reformed its bail procedures in this manner with an emphasis on decreasing incarcera-
tion costs while maintaining public safety. Smce implementation of the reforms, “Pretrial Services data
shows a 10% decrease in the number of defendants arrested and a 5% increase 1n the overall release rate,
with a substantial increase in non-financial releases and in releases for low and moderate risk defendants.
The non-fmancial release rate increased from 50% to 66%, the low risk release rate increased from 76%
to 85%, and the moderate risk release rate mcreased from 59% to 67%.73% During that same time, de-

fendants’ appearance and rearrest rates have remamed constant.>*

Jefferson County, Colorado, decreased its failure-to-appear rate
by 52% in one year by instituting a program of friendly court date
—— reminder phone calls. The program has since been expanded, —
as it provides a cost-savings to the Sheriff’'s Office by reducing
the number of bench warrants deputies must serve.*
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3. Eliminate Financial Release Conditions

Standardized risk assessments will enable judges to classify defendants into three categories: low-risk de-
fendants, who need minimal pretrial supervision; medium-risk defendants, who need more intensive and
mdividually-tailored pretrial services to ensure their good behavior and future appearance at trial; and the
highest-risk defendants, for whom no amount of pretrial supervision will ensure their appearance and
good behavior, and thus should remain incarcerated pending trial. If used properly, the standardized risk

assessments should elimiate the need for imposing upon any defendant a fimancial condition for release.

No Surety Bond in the District of Columbia

The District of Columbia has entirely elimmated the surety bond, and the D.C. Code prohibits judges
from mposing financial conditions on defendants as a means of preventative detention.?> Its Pretrial Ser-
vices Agency uses a validated risk assessment contamning 38 factors to assign defendants a low, medum,
or high-risk score. In 2008, 80% of defendants were released without a monetary bond.’¢ Of those re-
leased, only 12% failed to appear and 12% were rearrested before trial.3” By 2012, 85% of defendants

were released without monetary bond, with an 11% failure-to-appear rate and 12% rearrest rate.3
Promising Reforms to New Jersey’s Bail System

New Jersey recently passed the Bail Reform and Speedy Trial Act, which has substantially reduced the im-
position of monetary bonds by mandating that “court[s] shall not impose the monetary bail to reasonably
assure the protection of the safety of any other person or the community or that the eligible defendant
will not obstruct or attempt to obstruct the crimnal justice process, or for the purpose of preventing the
release of the eligible defendant.”® Prior to this reform, one m eight mmates m the state were mcarcer-
ated because they could not post a bond of $2,500 or less.* New Jersey Supreme Court Chief Justice
Stuart Rabner commented on the effect of reforms on pretrial release, noting that “[m]ost defendants will
be released pretrial on a range of conditions that will not mnclude money bail. For low-risk defendants, the
court may simply direct an officer to send a text message or place a phone call to remind defendants
when they must appear 1n court. Defendants who pose greater risks may be placed on electronic monitor-

ing. Those considered a serious threat to public safety or risk of flight will be detained.”*!

The Bail Reform and Speedy Ttial Act took effect in New Jersey on January 1, 2017. During the 3,382
bail hearings conducted m the first month of the new statutory scheme, judges imposed a monetary re-
lease condition in only three cases.*> Fight percent of defendants, who committed the most serious
crimes and were deemed highest risk, were detamed pretrial 4> Local jails have already noted a decrease 1
their populations due to fewer pretrial detentions. The Hudson County Jail population decreased by 20%
mn less than three months smce the law’s immplementation.# Statewide, the number of inmates incarcerated
pretrial has decreased from 9,000 m February of 2016 to 6,573 m February of 2017, a 27% reduction.*
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CURRENT STATUS OF LEGAL
FINANCIAL OBLIGATIONS

The term “Legal Financial Obligation” refers to any monetary cost assessed against criminal defendants
through their interaction with the court system. These include fines, restitution, court costs, and various
fees (common add-on fees include probation/supervision fees, fees for drug or alcohol monitoring, local

fees, and fees for mandatory classes).
A Growing National Problem

Both COSCA and the Conference of Chief Justices (“CJC”) have examined the growing amount of LFOs

nationwide, describing the problematic nature of financing state courts through collection of LFOs:

“State legislatures and county or city governments have enacted fines
as punishment and imposed an expansive array of fees intended to
defray the costs of operating courts, jails, public defender and
prosecutor offices, police agencies, probation services, as well as a
variety of government programs unrelated to criminal justice. While
courts do not enact the fines and fees, courts are required to order
defendants to pay them. The imposition of these legal financial
obligations (LFOs) too often results in defendants accumulating court
debt they cannot pay, landing them in jail at costs to the taxpayers
much greater than the money sought to be collected.”*

LFOs in Pennsylvania: Manifold, Expensive, and Confusing

The Pennsylvania Commission on Sentencing (“PCS”) examined the use of economic sanctions against
criminal defendants across the state m its 2006 report, Evaluation of Best Practices in Restitution and
Victim Compensation Orders and Payments, which focused on fines, fees, and restitution.*” 'The report
identified at least 36 different county-level costs and fees, 1 additions to fines and restitution, which can
be imposed against defendants. The wide range of these LFOs and their mounting impact on individual
defendants 1s perfectly illustrated by an oft-cited docket sheet from Cambria County, which shows 26
different state and local fees assessed against a defendant who was convicted of a drug offense.*8 The
defendant was ordered to pay a $500 fine, $325 in restitution, and an astonishing $2,464 in various costs.*
Data from the Admmistrative Office of Pennsylvania Courts (“AOPC”) underscores that costs often
outweigh other LFOs, as 52% of the LFOs assessed by Magisterial District Courts and 65% of LEFOs

assessed by Courts of Common Pleas are only costs.>°
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The PCS also found that the imposition of these LFOs varied extensively among jurisdictions. For
mstance, the “average amount of economic sanctions ordered [m the six counties studied] ranged from
$1305 m Blair County to $1864 in Lancaster County.”>! Importantly, the PCS also discovered a troubling
connection between race and LFOs m some jurisdictions, noting that m “Blair and Delaware Counties,
the total amount of economic sanctions ordered was significantly higher for non-white than white
offenders.”>? The variety of both the LIFOs themselves and the way they are imposed in different
jurisdictions has led to a great deal of confusion for defendants who are responsible for payment; the PCS
found that the vast majority of defendants “did not understand how other economic sanctions were

determmed or where their payments went.”s?

Consequences of LFOs in Pennsylvania

The consequences of failure to pay LFOs can be severe. Pennsylvania is one of the leading fifteen states
where mdividuals are mcarcerated for failing to pay LEFOs.>* For example, a single Magisterial District
Judge (“MDJ”) in Montgomery County sent non-paymg defendants to jail 228 times from 2011 through
2013.55 Unfortunately, such actions are not unique to that court. The American Civil Liberties Union of
Pennsylvania (“ACLU-PA”) obtamed data from the AOPC in an attempt to quantify how often
defendants are jailed for non-payment of LFOs. Although maccuracies and mconsistencies in court
dockets make 1t impossible to accurately determie the number of Pennsylvanians who are mcarcerated
each year for their mability to pay LEFOs, the AOPC data and the ACLU-PA’s experiences from court
observations, mterviews with judges, and direct representation mdicates that thousands of Pennsylvanians

continue to be jailed for failure to pay LEFOs each year by courts across the state.

In addition to helpmg to quantify the number of offenders jailed for failure to pay LEFOs, AOPC data
clearly demonstrates that Pennsylvania courts routiely fail to assess a defendant’s ability to pay before
mmposing incarceration. As a result of changes to the Rules of Criminal Procedure i 2015, MDJs must
make written findings before committing a defendant to jail pending an ability-to-pay hearing. According
to Rule 456, a court can only impose jail in those circumstances if collateral 1s necessary and the defendant is
able to afford to post the collateral and willfully refuses 1o do so. Despite the explicit direction in the rule, several
examples demonstrate that judges fail to actually determme the defendant’s ability to pay:

Collateral amount 550

Reasons for setting collateral Sheriff's Dept. Central Processing sent to BCP on Bnch warrant Judge

told them commit on all scofflaws.

Facts supporting finding that Defendant can No employment record.
afford to post collateral
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Docket Number MJ-14203-NT-0000971-2015

Collateral amount 5523.90

Reasons for setting collateral Failed to abide by payment plan

Facts supporting finding that Defendant can No money
afford to post collateral

Docket Number MJ-23102-NT-0000936-2015

Collateral amount SB50

Reasons for setting collateral Defandant has a history of failing te appear; and is currently hameless,

and unemployed.

Facts supporting finding that Defendant can Defendant has a history of failing to appear; and is currently homeless,
afford to post collateral and unemployed.

Collateral amount $569.40

Reasons for setting collateral Def is unable to make total payment due.

Facts supporting finding that Defendant can Def came inta office nurnerous times to request extensions on total due

afford to post collateral

These examples represent only a snapshot of data on thousands of cases that the ACLU-PA obtained,
which covers defendants who were jailed m 2016. It highlights that, in the absence of clear standards on
how to determme ability to pay, judges are not appropriately taking mto account a defendant’s actual
tinancial resources, and it shows that judges across the state are still unconstitutionally jailing defendants

for their poverty.>

Inability to pay LFOs also causes ongoing harm for defendants who have been convicted of a crime and
are mcarcerated or on probation or parole. Any Pennsylvanian who 1s convicted of a crime must pay a
minimum court cost of $60 before becoming eligible for probation, parole, or accelerated rehabilitative
disposition.>” This requirement means that an indigent inmate who is otherwise eligible for parole will
remain incarcerated if he or she cannot pay $60, costing the state $42,339 per inmate per year.>8
Additionally, in some counties, offenders cannot be discharged from probation unti all LFOs are paid in
full, which often results in probation being extended mdefinitely for low-income Pennsylvanians,
mcreasing their risk of mcarceration for probation violations.®® When the PCS examined this practice in
Cumberland County, 1t found that “the judge prefers that [non-paying offenders| appear in court before
their probation expires so that he can extend their probation. The judge only occasionally sends someone

to prison for nonpayment, mainly to send a message that it can happen.”¢0
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LFOs have many other collateral consequences as well. Outstanding crimmal justice debt can prevent
Pennsylvanians from accessing public benefits such as food stamps, for themselves and their families.¢! It
can result in the suspension of drivers’ licenses, and can also bar mdividuals from receiving pardons or
expungements of their criminal records, which 1s a significant barrier to employment.> Housing and
employment are key parts of a successful re-entry for formerly incarcerated Pennsylvanians, and LFOs

can jeopardize both, leading to a higher chance of recidivism.®3

Large Number of MDJ-Ordered LFOs

MDJs routinely handle a very large volume of cases, resulting in the imposition of LFFOs totaling around
$250 million per year over the past ten years.** That court debt spurs MD]Js to issue a startling number of
warrants: in 2016, they 1ssued 482,308 arrest warrants in traffic and non-traffic cases post-disposition,
nearly all of which were for defendants who failed to pay their LFOs.%> Not only do these arrest warrants
have a huge impact on the defendants, but they also utilize law enforcement resources, who must locate
the defendants, serve the warrant, arrest the defendants, transport them, and monitor them through the
jail’s intake process. The service costs are also passed onto defendants, potentially adding hundreds of
dollars to a defendant’s total LFFO.%¢
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SUGGESTED REFORMS FOR LEGAL
FINANCIAL OBLIGATIONS

Fortunately for Pennsylvania, many other states have mstituted reforms that may be replicated in the
Pennsylvania courts. These models have been shown to improve LFO compliance, minimize incarcera-
tion due to failure to pay LFFOs, and reduce the burden on indigent defendants who lack the ability to
pay. Moreover, for the most part, the cost of the reforms i1s mmimal and they can be implemented with-

out the need for legislative action.

1. Properly Assess Offenders’ Ability to Pay

Courts are required to assess the ability to pay before mcarcerating an individual who has not paid re-
quired LFFOs under the United States Supreme Court precedent set in Bearden v. Georgia®’ and its Pennsyl-
vania analogue, Commonwealth ex rel. Benedict v. Cliff.%¢ However, Pennsylvania currently has no standard-
1zed process to help judges make that determination, which 1 practice leads to arbitrary decisions about
whether a defendant 1s able to pay, that are not always related to the defendant’s actual means. Rhode Is-
land provides an excellent model for streamlining judges’ assessment of mdividuals’ ability to pay. This
model “requires that ability to pay be determmed by use of standardized procedures mncludmmg a financial
assessment mstrument completed under oath in person with the offender and based upon sound and gen-
erally accepted accounting principles. In addition, the following conditions shall be prima facie evidence
of the defendant's mndigency and limited ability to pay, mcluding receipt of TANEF, SST or state supple-

mental income payments, public assistance, disability insurance, or food stamps.”¢

The ACLU-PA has made recommendations to the Pennsylvania Supreme Court Criminal Rules Commit-
tee about how to change MDJ practices to reduce the number of defendants who are incarcerated for
their mability to pay LFFOs. The recommendations include permitting judges to use the financial infor-
mation contained in defendants’ applications for court-appointed attorneys, as well as defendants’ receipt
of means-tested public benefits. In addition, the ACLU-PA has recommended tying defendants” payment
plans to the federal poverty guidelines, suspending all payments for mndigent defendants whose income 1s
under 125% of the federal poverty level, and providing a graduated pay scale for individuals making just
over that amount. If a judge conducts this thorough mquiry and determines that the offender 1s unable
to pay, the offender cannot be mcarcerated for this reason alone. A copy of the ACLU-PA’s proposed
amendments to the Pennsylvania Rules of Crimial Procedure 1s attached to this guide as Appendix A.
The ACLU-PA 1s currently working on recommendations to rule changes to address similar issues in the

Courts of Common Pleas.
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2. Waive or Reduce the Amount of LFOs for Those
Truly Unable to Pay

The United States Supreme Court in Bearden explicitly suggested that courts reduce the amount of LEFOs
for defendants who are mdigent. Under Rule 1901 of the Pennsylvania Rules of Judicial Administration,
Pennsylvania courts have the authority to enact policies to watve or reduce LEFOs based on a defendant’s
mability to pay. Pursuant to that rule, m 2005, the President Judge of the Chester County Court of Com-
mon Pleas enacted District Court Operational Regulation 2-2005, which allows MD]Js to find any sum-
mary LFO “non-collectable because of the mdigence of the defendant” and permanently close the case.
Similarly, mn Centre County, the PCS found that, “judges often reduce the total amount of economic sanc-
tions the offender owes. These reductions are often substantial because judges base their decision on the
offender’s ability to pay.”"°

The ACLU-PA’s proposed changes to the Rules of Criminal Procedure (referenced above) also include a
mechanism for MDJs to have discretion to close cases after two years if they deem them uncollectable;
after five years, the cases would be automatically closed and the balance of the LFO forgiven. This rule
would effectively eliminate cases m which defendants are arrested and jailed years later for small amounts
of money.”t Any such authority should be extended equally to both the Courts of Common Pleas and the
MDJs. The ACLU-PA has also developed a bench card, disposition sheet, ability-to-pay form, and a no-
tice of rights and obligations, based specifically on Pennsylvania law, to help judges appropriately assess a
defendant’s financial status.”? They are attached to this guide as Appendix B.

3. Expand Non-Financial Alternatives to LFOs

Some jurisdictions in Pennsylvania already employ limited alternatives to LFOs for those who are unable
to pay. The PCS found mixed usage of these programs, including payment plans and community service
in lieu of payment.”> The use of these alternatives varies among jurisdictions, with only one county out of

six that the PCS surveyed routinely allowing for community service to offset LEOs.

18 | ENDING DEBTORS’ PRISONS IN PENNSYLVANIA Exhibit A



Community Service

Courts should allow defendants who cannot pay therr LEFOs to perform community service to offset their
total amount due.; however, the design of community service programs 1s critical. For example, defend-
ers m Illinots observed that “when community service 1s imposed on mdividuals who are otherwise em-
ployed, 1t can be difficult for them to complete the necessary hours. For this reason, community service
should only be imposed at the defendant’s request, or when an unemployed defendant has been unable to
make payments.”7* Judicial discretion should be used to tailor service-hour requirements to individual
defendant’s situations, as relying on a preset monetary value per hour can result in unrealistic hour re-
quirements for those defendants with the largest LFO debt. Community service programs administered
by the courts can partner with local non-profits m need of volunteers to assist with the paperwork neces-

sary to record hours and document completion.

Other possible alternatives that could be used to offset LFOs include
—i completing anger management courses, attending counseling,  ——
receiving mental health services, and completing literacy classes.

Other Non-Financial Alternatives

Under Bearden, courts must consider reasonable alternatives to payment for those offenders who lack the
ability to pay their LFOs.”> When COSCA studied this issue, they urged courts to “provide credit for
GED preparation classes, work-skills training, or other nontraditional types of options to ensure compli-
ance with LFOs, while providing defendants with viable options to improve their future prospects.”76
These programs would be individually tailored to the offender, while still allowing for overall improve-
ment to the community at large. Other possible non-financial alternatives that could be used to offset
LFOs mclude completing anger management courses, attending counseling, recerving mental health ser-

vices, completing literacy classes, among other alternatives.
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4. Use Bench Cards to Guide Judicial Decision-
Making on Imposition and Disposition of LFOs

By using a bench card that outlines how to assess a defendant’s ability to pay and what steps the court can
take once 1t has established that a defendant 1s unable to pay, courts will be 1n a position to better identity
chronically indigent defendants and have a mechanism to waive or reduce their LFOs based on their ma-

bility to pay.

Supreme Court of Alabama Bench Card

In November 2015, the Supreme Court of Alabama 1ssued an extensive bench card, which mcludes the
following sections: (1) Imposing Court Costs (“In determining whether to impose a fme, the court should
consider the reasons a fine 1s appropriate, the fmancial resources and obligations of the defendant and the
burden payment of a fine will impose, ability of the defendant to pay, and the extent to which payment of
a fme will interfere with the defendant’s ability to make restitution”); (2) Enforcing Fies By Imposing Jail
(“Before committing an offender to jail for nonpayment of fmes, a court must examine reasons for non-
payment and make specific determmations and findings that the defendant willfully refused to pay, failed
to make sufficient bona fide efforts to pay, or that alternate measures to punish or deter are inadequate™);
(3) Court Actions on Nonpayment, which lists permissible and impermissible steps for the court to take
when a defendant does not pay LFOs; and (4) Other Remedies for Nonpayment (“For indigent defend-
ants, the court should consider alternative public service m lieu of fines, where the State’s goals of punish-

ment and deterrence are adequately served”).”” This bench card 1s attached to this guide as Appendix C.

Biloxi, Mississippi Bench Card and Layperson Advisement

The Biloxi, Mississippi Municipal Court also began using a bench card after the ACLU brought a federal
class action lawsuit agamst the city’s court due to its widespread practice of incarcerating poor Mississip-
pians without regard for their ability to pay court debt.”® The ACLU also developed a form for laypeople,
which advises them 1 straightforward language of their rights regarding court debt, procedures for a
hearing with counsel, and options if they cannot pay.” The form likewise advises defendants that they
can only be jailed for willful non-payment of LFOs.8 The language from this form is now displayed
prommently on the court’s website, and 1s attached to this guide as Appendix D.8!
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National Task Force Bench Card

The National Center for State Courts, COSCA, and CJC established the National Task Force on Fines,
Fees and Bail Practices 1n 2016 to examine the use of LFOs nationwide and highlight best practices m this
area. The Task Force released its own bench card in February of 2017, focusing on the due process rights
of individuals unable to pay their LFFOs.82 The bench card outlines appropriate procedures for notifying
non-paying defendants of a hearing to determine their ability to pay, factors the court should evaluate to
determine 1f the failure to pay 1s willful, alternative sanctions to imprisonment that the court should mm-
pose, and specific findings the court must make on the record during the hearing.83 This bench card 1s

mcluded as Appendix E.

CONCLUSION

Swelling jail populations have led many states across the country to look more closely at their policies and
procedures surrounding incarceration, particularly when that incarceration 1s tied solely to a defendant’s
poverty. As more states reform therr rules on fmancial bond and LFOs to address this problem, data has
shown these reforms to lower incarceration rates while maintaining public safety. Pennsylvania now sits
at 2 unique junction, where 1t can learn from successful reform efforts that other states have adopted, re-
duce state expenditures for incarceration, and fully eradicate the unconstitutional problem of debtors’

prisons.
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APPENDIX A:
ACLU-PA RECOMMENDED MDJ RULE CHANGES

Rule 403. Contents of Citation.

(B) The copy delivered to the defendant shall also contain a notice to the defendant:

(1) thatthe original copy of the citation will be filed before the issuing authority of the
magistenial district designated in the citation, the address and number of which shall be contained
in the citation; and

(2) that the defendant shall, within 10 30 days afterissuance of the citation:

(a) plead not guilty by:

(i) notifying the proper issuing authority in writing or in person of the plea and including a
current mallmg address, phone number, and e-mail address &nd—ﬁen»&éu&g—as—eeﬂa&efal—ﬁer

(b) plead guilty By:

(i) notifying the proper issuing authority in writing of the plea and forwarding an amount
equal to the fine and costs when specified in the statute or ordinance, the amount of which shall
be set forth in the citation; e

(i) appearing before the proper issuing authority for the entry of the plea and imposition of
sentence, when the fine and costs are not specified in the citation or when required to appear

pursuant to Rule 409(B)(3). 414(B)(3). or 424(B)(3); er

(1) notifying the proper issuing authority in writing on the front of the citation of the

plea with a statement that he or she is without the financial means to pay the fines and costs
listed on the citation and requests a hearing at which the issuing authority shall consider

the defendant’s ability to payv and imposing fines and costs as appropriate; or

(c) appear before the proper issuing authority to request consideration forinclusion in an
accelerated rehabilitative disposition program;

(3) that all checks forwarded for the fine and costs or for collateral shall be made payable to
the magisterial district number set forth on the citation;
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(4) that failure to respond to the citation as provided above within the time specified:
(a) shall result in the issuance of a summons when a violation of an ordinance or any parking
offenseis charged, or when the defendant is under 18 years of age, and in all other cases shall
result in the issuance of a warrant for the arrest of the defendant; and

(b) shall result in the suspension of the defendant’s driver’s license when a violation of the
Vehicle Codeis charged;

(5) that failure to indicate a plea when forwarding an amount equal to the fine and costs
specified on the citation shall result in a guilty plea being recorded; and

(6) that, if the defendant is convicted or has pleaded guilty, the defendant may appeal within
30 days for a trial denovo.

Rule 407. Pleas in Response to Citation.

Within 40 30 days afterissuance of a citation, the defendant shall notify the issuing authority by
mail or in person that the defendant either pleads not guilty or pleads guilty.

Rule 408. Not Guilty Pleas—Notice of Trial

(A) A defendant may plead not guilty by:

(1) appearing before theissuing authority, mtenng the plea and provldmg a current mallmg
address, phone number, and e-mail address—and-depesitis sllateral-for-appearance-d

m&l-as—!he—nsuag—uﬁhom*shﬂ-nquﬂeor

(2) notifying the issuing authority in writing of the plea and ferwarding-as-cellateral-for

ial providing a current mailing address, phone

number and e—mail address

Rule 409. Guilty Pleas.
(A) A defendant may plead guilty by:

(1) notifying the issuing authority in writing of the plea and forwarding to the issuing authority
an amount equal to the fine and costs specified in the citation; ex

(2) notifving the issuing authority in writing on the front of the citation of the plea with a
statement that he or she is unable to afford to pay the fines and costs listed on the citation,
requesting a hearing at which the issuing authority shall consider the defendant’s ability to

pay impose fines and costs as appropriate, and providing a current mailing address, phone
number, and e-mail address; or
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APPENDIX A:
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6 (3) appearing before the issuing authority for the entry of the plea and imposition of
sentence when the fine and costs are not specified in the citation or afterreceipt of notice thata
guilty plea by mail has not been accepted by the issuing authority pursuant to paragraph (B)(3).

(B) When the defendant pleads guilty pursuant to paragraph (AX1):

(1) The defendant must sign the guilty plea acknowledging that the plea is entered voluntarily
and understandingly.

(2) The issuing authority may issue a warrant for the arrest of the defendant as provided in
Rules 430 and 431 if the amount forwarded with the plea is less than the amount of the fine and
costs specified in the citation.

(3) Restrictions on the acceptance of guilty plea by mail:

(a) The issuing authority shall not accept a guilty plea that is submitted by mail when the
offense camries a mandatory sentence of imprisonment.

(b) Inthose cases in which the charge camries a possible sentence of imprisonment, the
issuing authority may accept a guilty plea submitted by mail.

(c) Inany case in which the issuing authority does not accept a guilty plea submitted by
mail, the issuing authority shall notify the defendant (1) that the guilty plea has not been
accepted, (2) to appear personally before the issuing authority on a date and time certain, and (3)
of the right to counsel. Notice of the rejection of the guilty plea by mail also shall be provided to
the affiant.

(C) When the defendant pleads guilty pursuant to paragraph (A)2). the issuing authority

shall schedule a payment determination _hearing pursuant to Rule 459 to determine the

defendant’s abilitv to pay and set the fines and costs accordingly. The issuing authority
shall provide the defendant notice by first-class mail of the hearing. If the defendant fails to

appear for that hearing, the court may issue a bench warrant under Rule 430.

¢&3(D) When the defendant is required to personally appear before the issuing authority to
plead guilty pursuant to paragraph A)2) (AX3), the issuing authority shall:

(1) advise the defendant of theright to counsel when there is a likelihood of imprisonment and
give the defendant, upon request, a reasonable opportunity to secure counsel,

(2) determine by inquiring of the defendant that the plea is voluntarily and understandingly
entered;

(3) have the defendant sign the plea form with a representation that the plea is entered
voluntarily and understandingly;
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(4) impose sentence, or, in cases in which the defendant may be sentenced to intenmediate
punishment, theissuing authority may delay the proceedings pending confirmation of the
defendant’s eligibility for intermediate punishment; and

(5) provide forinstallment payments when a defendant who is sentenced to pay a fine and
costs is without the financial means immediately to pay the fine and costs.

Rule 411. Procedures Following Filing of Citation—Issuance of Summons.|

(A) Upon the filing of the citation, including receipt of electronically transmitted citation or
parking violation information, the issuing authority shall issue a summons commanding the
defendant torespond within 18 30 days of receipt of the summons, unless the issuing authority

has reasonable groundsto believe that the defendant will not obey a summons in which case an
arrest warrant shall be issued. The summons shall be served as provided in these rules.

Rule 412. Pleas in Response to Summons.

Within 40 30 days afterreceipt of a summons, the defendant shall notify the issuing authority by
mail or in person that the defendant either pleads not guilty or pleads guilty.

Rule 413. Not Guilty Pleas—Notice of Trial

(A) A defendant may plead not guilty by:

(1) appearing before theissuing authority, entmng the plea and grondml a current maulmg
address, phone number, and e-mail address—and : P earane

trtab @5 tHhe psstins awithrosty shall tegquie or

(2) notifying the issuing authority in writing of the plea and ferwarding-as-collateral-for

sal providing a current mailing address, phone

umbr,l and ail ddess.

Rule 414. Guilty Pleas.
(A) A defendant may plead guilty by:

(1) notifying the issuing authority in writing of the plea and forwarding to the issuing authority
an amount equal to the fine and costs specified in the summons; e

(2) notifving the issuing authority in writing on the front of the citation of the plea with a
statement that he or she is without the financial means to pay the fines and costs listed on
the summons, requesting a hearing at which the issuing authority shall consider the
defendant’s ability to pav impose fines and costs as appropriate, and providing a current
mailing address, phone number, and e-mail address; or
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) (3) appearing before the issuing authority for the entry of the plea and imposition of
sentence when the fine and costs are not specified in the summons or afterreceipt of notice thata
guilty plea by mail has not been accepted by the issuing authority pursuant to paragraph (B)(3).

(B) When the defendant pleads guilty pursuant to paragraph (A)(1):

(1) The defendant must sign the guilty plea acknowledging that the plea is entered voluntarily
and understandingly.

(2) The issuing authority may issue a warrant for the arrest of the defendant as provided in
Rules 430 and 431 if the amount forwarded with the plea is less than the amount of the fine and
costs specified in the summons.

(3) Restrictions on the acceptance of guilty plea by mail:

(a) The issuing authority shall not accept a guilty plea that is submitted by mail when the
offense carries a mandatory sentence of imprisonment.

(b) Inthose cases in which the charge carries a possible sentence of imprisonment, the
issuing authority may accept a guilty plea submitted by mail.

(¢) Inany case in which the issuing authority does not accept a guilty plea submitted by
mail, the issuing authority shall notify the defendant (1) that the guilty plea has not been
accepted, (2) to appear personally before the issuing authority on a date and time certain, and (3)
of the right to counsel. Notice of the rejection of the guilty plea by mail also shall be provided to
the affiant.

(C) When the defendant pleads guilty pursuant to paragraph (A)X2), the issuing authority

shall schedule a payment determination hearing pursuant to Rule 459 to determine the
defendant’s ability to pay and set the fines and costs accordingly. The issuing authority
shall provide notice by first-class mail of the hearing addressed to the defendant’s current

mailing address . If the defendant fails to appear for that hearing, the court may issue a
bench warrant under Rule 430.

¢&(D) When the defendant is required to personally appear before the issuing authority to
plead guilty pursuant to paragraph ¢A)2) (A)}3). the issuing authority shall:

(1) advise the defendant of theright to counsel when there is a likelihood of imprisonment and
give the defendant, upon request, a reasonable opportunity to secure counsel;

(2) determine by inquiring of the defendant that the plea is voluntarily and understandingly
entered;

(3) have the defendant sign the plea form with a representation that the plea is entered
voluntarily and understandingly;
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(4) impose sentence, or, in cases in which the defendant may be sentenced to intermediate
punishment, theissuing authority may delay the proceedings pending confirmation of the
defendant’s eligibility for intermediate punishment; and

(5) provide forinstallment pavments when a defendant who is sentenced to pay a fine and
costs is without the financial means immediately to pay the fine and costs.

Rule 422. Pleas in Response to Summons.

Within 10 30 days afterreceipt of a summons, the defendant shall notify theissuing authority by
mail or in person that the defendant either pleads not guilty or pleads guilty.

Rule 423. Not Guilty Pleas—Notice of Trial
(A) A defendant may plead not guilty by:

(1) appearing before theissuing authority, entering the plea, and providing a current mailing
address. phone number. and e-mail address—and depesitingsuch-collateral for appearance-at
el astheissuing anthentvshallyaguire; or

(2) notifying the issuing authority in writing of the plea and ferwarding-as-collateral for

the—sum—ef—SéO—&s—eeBﬁémL—fex—eppeamee—ﬂ-&ﬁﬂ providing a current mailing address, phone

number, and e-mail address.

Rule 424, Guilty Pleas.
(A) A defendant mav plead guilty by:

(1) notifving the issuing authority in writing of the plea and forwarding to the issuing authority
an amount equal to the fine and costs specified in the summons; e

(2) notifying the issuing authority in writing on the front of the summons of the plea with
a statement that he or she is without the financial means to pay the fines and costs listed on
the summons, requesting a hearing at which the issuing authoritv shall consider the
defendant’s ability to pay impose fines and costs as appropriate, and providing a current
mailing address. phone number, and e-mail address; or

& (3) appearing before the issuing authority for the entry of the plea and imposition of
sentence when the fine and costs are not specified in the summons or afterreceipt of notice that a
guilty plea by mail has not been accepted by the issuing authority pursuant to paragraph (B)(3).

(B) When the defendant pleads guilty pursuant to paragraph (A)1):
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(1) The defendant must sign the guilty plea acknowledging that the plea is entered voluntarily
and understandingly.

(2) The issuing authority may issue a warrant for the arrest of the defendant as provided in
Rules 430 and 431 if the amount forwarded with the plea is less than the amount of the fine and
costs specified in the summons.

(3) Restrictions on the acceptance of guilty plea by mail:

(a) The issuing authority shall not accept a guilty plea that is submitted by mail when the
offense carries a mandatory sentence of imprisonment.

(b) Inthose cases in which the charge carries a possible sentence of imprisonment, the
issuing authority may accept a guilty plea submitted by mail.

(c) Inany case in which the issuing authority does not accept a guilty plea submitted by
mail, the issuing authority shall notify the defendant (1) that the guilty plea has not been
accepted, (2) to appear personally before the issuing authority on a date and time certain, and (3)
of the right to counsel. Notice of the rejection of the guilty plea by mail also shall be provided to
the affiant.

(C) When the defendant pleads guilty pursuant to paragraph (A)(2), the issuing authority
shall schedule a payment determination _hearing pursuant to Rule 459 to determine the
defendant’s ability to pay and set the fines and costs accordingly. The issuing authority
shall provide notice by first-class mail of the hearing addressed to the defendant’s current

mailing address. If the defendant fails to appear for that hearing, the court may issue a
bench warrant under Rule 430.

¢&(D) When the defendant is required to personally appear before the issuing authority to
plead guilty pursuant to paragraph ¢A)2) (A)}(3). the issuing authority shall:

(1) advise the defendant of theright to counsel when there is a likelihood of imprisonment and
give the defendant, upon request, a reasonable opportunity to secure counsel;

(2) determine by inquiring of the defendant that the plea is voluntarily and understandingly
entered;

(3) have the defendant sign the plea form with a representation that the plea is entered
voluntarily and understandingly;

(4) impose sentence, or, in cases in which the defendant may be sentenced to intermediate
punishment, theissuing authority may delay the proceedings pending confirmation of the
defendant’s eligibility for intermediate punishment; and

(5) provide forinstallment payments when a defendant who is sentenced to pay a fine and
costs is without the financial means immediately to pay the fine and costs.
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Rule 430. Issuance of Warrant.

(3) Abench warrant may be issued when:

(a) the defendant has entered a guilty plea by mail and the money forwarded with the plea is
less than the amount of the fine and costs specified in the citation or summons or the defendant
has pled guilty by mail and failed to appear for a pavment determination hearing to set the
fine and costs; or

(b) the defendant has been sentenced to pay restitution, a fine, or costs and has defaulted on
the payment; or

(c) theissuing authority has, in the defendant’s absence, tried and sentenced the defendant to
pay restitution, and/or to pay a fine and costs and the collateral deposited by the defendant isless
than the amount of the fine and costs imposed.

(4) No warrant shall issue under paragraph (B)(3) unless the defendant has been given notice
in person or by first class mail that failure to pay the amount due or to appear for a hearing may
result in the issuance of a bench warrant, and the defendant has not responded to this notice
within 10 30 days. Notice by first class mail shall be considered complete upon mailing to the
defendant’s last known address.

Rule 431. Procedure When Defendant Arrested With Warrant.

(B) Arrest Warrants Initiating Proceedings
(1) When an arrest warrant is executed, the police officer shall either:

(a) accept from the defendant a signed guilty plea and the full amount of the fine and costs if
stated on the warrant;

(b) accept from the defendant a signed guilty plea a current mailing address. phone
number, and e-mail address, and a statement that he or she is unable to afford to pay the
fines and costs listed on the citation and requests a hearing at which the issuing authority
shall consider the defendant’s abilitv to pav impose fines and costs as appropriate;

&) (c) accept from the defendant a signed not guilty plea and obtain a current mailing

address, phone number, and e-mail address, to be provided to the proper issuing authority
and-the tullamonntofcollataral £ statad-onthewamant; or
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(d) if the warrant was issued because the issuing authority has reasonable grounds to
believe that the defendant will not obey a summons, cause the defendant to be taken that
day before the proper issuing authority.

(C) Bench Warrants

(1) When a bench warrant is executed, the police officer shall either:

(a) accept from the defendant a signed guilty plea and the full amount of the fine and costs if
stated on the warrant;

(b) accept from the defendant a signed guilty plea. a current mailing address, phone
number, and e-mail address, and a statement that he or she is unable to afford to pay the
fines and costs listed on the citation and requests a hearing at which the issuing authority
shall consider the defendant’s ability to pay impose fines and costs as appropriate;

(c) if the warrant has been issued because the defendant failed to appear at a hearing to
set the fines and costs following a guilty plea, take the defendant to the proper issuing

authority that day pursuant to Rule 117 for a bench warrant hearing;

@) (c) accept from the defendant a signed not guilty plea and obtain a current mailing
address, phone number. and e-mail address, to be provided to the proper issuing authority:

¢e) (d) accept from the defendant the amount of restitution, fine, and costs due as specified in
the warrant if the warrant is for collection of restitution, fine, and costs after a guilty plea or
conviction; or

() (e) if the defendant is unable to pay the amount specified in (C)(1)(d). premptly take the
defendant that day for a hearing on the bench warrant as provided in paragraph (C)(3).

(2) When the defendant pays the restitution, fine, and or costs—erecellateral pursuant to
paragraph (C)(1), the police officer shall issue a receipt to the defendant setting forth the amount
of restitution, fine, and costs received and return a copy of the receipt, signed by the defendant
and the police officer, to the proper issuing authority.

(3) When the defendant does not pay the restitution, fine, and costs, ercellateral—the
defendant premptly shall be taken before the proper issuing authority that day when-available
pursuant to Rule 117 456 for a bench-wamant payment determination hearing -The-bench

Rule 452. Collateral.
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Rule 454. Trial in Summary Cases.

(F) Atthetime of sentencing, the issuing authority shall:

(1) ifthe defendant’s sentence includes restitution, a fine, or costs.state:

(a) follow the procedures under Rule 459 to determine whether the defendant is able to
pav the fine and costs;

(1) _if the defendant is able to pay, the court shall state in writing the amount of the fine
and the obligation to pay costs; or

(i) if the defendant is unable to pay, the issuing authority may reduce or waive the fine
and costs and shall state in writing any amount of the fine and the obligation to pay

any costs;

(b) the amount of restitution ordered, including
(i) the identity of the payee(s),
(ii) towhom the restitution pavment shall be made, and
(iii) whether any restitution has been paid and in what amount; and
(c) the date on which payment is due.
If the defendant is witheut the-financial means unable to pay the amount in a single remittance,

the issuing authority ma¥ shall provide for installment payments in an amount the defendant is
found able to pay and shall state in_writing the date on which each installment is due;

(2) advise the defendant of theright to appeal within 30 days for a trial de novo in the court of
common pleas, and that if an appeal is filed:

(a) theexecution of sentence will be stayed and the issuing authority may set bail where a
sentence of imprisonment is mandatory; and

(b) the defendant must appear for the denovo trial or the appeal may be dismissed;
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(3) if a sentence of imprisonment has been imposed, direct the defendant to appear for the
execution of sentence on a date certain unless the defendant files a notice of appeal within the
30-day period, and advise that, if the defendant fails to appear on that date, a warrant for the
defendant’s arrest will be issued; and

(4) issue a written order imposing sentence, signed by the issuing authority. The order shall
include the information specified in paragraphs (F)(1) through (F)(3). and a copy of the order
shall be given to the defendant.

Rule 455, Trial in Defendant’s Absence.

(D) Ifthe defendant is found guilty, the issuing authority shall impose sentence, and shall give
notice by first class mail to the defendant of the conviction and sentence, and of theright to file
an appeal within 30 days for a trial de novo. Inthose cases in which the amount of collateral
deposited does not satisfy the fine and costs imposed or the issuing authority imposes a sentence
of restitution, the notice shall also state that failure within 48 30 days of the date on the notice to
pay the amount due or to appear for a hearing to determine whether the defendant is financially
able to pay the amount due may result in theissuance of an arrest warrant. If, at the payment
determination hearing, the issuing authority determines that the defendant is unable to
pay, it may reduce or waive the fine and costs and shall state any amount of the fine and
the obligation to pay any costs.

(E) Any collateral previously deposited shall be forfeited and applied only to the payment of the
fine, costs, and restitution. When the amount of collateral deposited is more than the fine, costs
and restitution, the balance shall be returned to the defendant.

(F) Ifthe defendant does not respond within 18 30 days to the notice in paragraph (D), the
issuing authority may issue a warrant for the defendant’s arrest.

Rule 456. Default Procedures: Restitution, Fines, and Costs.

(A) When a defendant advises the issuing authority that a-default-on the defendant cannot pay
a smgle remittance or amn installment payment of restitution, fines, or costs is-imminent, the
issuing authority may shall shall schedule a hearing on the defendant’s ability to pay. If anew
pavment schedule is ordered, the order shall state the date on which each pavment is due, and the
defendant shall be given a copy of the order.

(B) Ifa defendant defaults on the pavment of fines and costs, or restitution, as ordered, the
issuing authority shall notify the defendant in person or by first class mail that, unless within 10
30 days of the date on the default notice, the defendant pays the amount due as ordered, or
appears-befere schedules a pavment determination_hearing with theissuing authority to
explain why the defendant should not be imprisoned fornonpayment as provided by law, or
meets with the court clerk and is placed on a new pavment plan, a warrant for the
defendant’s arrest may be issued. If the defendant does not respond within 20 davs. the
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issuing authority shall send an additional notice by certified mail. return receipt requested.
The court may provide additional notice to the defendant by e-m hone, and/or text

message.

(C) Ifthe defendant appears pursuant to the 40 30-day notice in paragraph (B) or following an
arrest for failing torespond to the 18 30-day notice in paragraph (B), theissuing authority shall
conduct a hearing immediately that day to determine whether the defendant is financially able to
pay as ordered. The issuing authority may continue the hearing if it releases the defendant
on recognizance.

(D) When a defendant appears pursuant to the notice in paragraph (B) or pursuant to an arrest
warrant issued for failure to respond to the notice as provided in paragraph (C) _the issuing

authority shall utilize the procedures under Rule 459 and proceed as follows:

(1) upon a determination that the defendant is financially able to pay as ordered, the issuing
authority may impose any sanction provided by law. The issuing authority shall state in
writing the reason(s) that support a determination that the defendant is able to pay the
fines, costs, and restitution. No defendant may be sentenced to imprisonment if the right to

counsel was not afforded at the hearing.

(2) Upon a determination that the defendant is financially unable to pay as ordered, theissuing
authority may order a schedule or reschedule for installment payments, or alter or amend the
order as otherwise provided by law.

(3) Attheconclusion of the hearing, the issuing authority shall:

(a) if theissuing authority has ordered a schedule of installment payments or a new schedule
of installment payments, state in writing the date on which each installment payment is due;

(b) advise the defendant in writing of the right to appeal within 30 days for a hearing de
novo in the court of common pleas, and that if an appeal is filed:

(i) the execution of the order will be stayed and the issuing authority may set bail or
collateral; and
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(ii) the defendant must appear for the hearing de novo in the court of common pleas or the
appeal may be dismissed;

(c) if a sentence of imprisonment has been imposed, that sentence shall not begin until

after the 30-day appeal period has passed, and the issuing authority shall direct the

defendant to appear for the execution of sentence on a date certain unless the defendant files a
notice of appeal within the 30-day period; and

(d) issue a written order imposing sentence, signed by the issuing authority. The order shall

include the information specified in paragraphs (D)(3)(a) through (D)(3)(c). and a copy of the
order shall be given to the defendant.

(E) A defendant may appeal an issuing authority’s determination pursuant to this rule by filing
a notice of appeal within 30 days of theissuing authority’s order. The appeal shall proceed as
provided in Rules 460, 461, and 462.

Rule 456.1. Termination of Inactive Cases (new rule)

(A) If fines, costs, and/or restitution remain owed two years after sentencing, theissuing
authority shall conduct a review of the case. [ftheissuing authority determines further action is
warranted, the case shall remain open and proceed under Rule 456. If the issuing authority
determines no further action is warranted because the defendant is indigent or the amount owed
is deemed uncollectable with reasonable effort, theissuing authority shall do a case balance
adjustment to close the case.

(B) For any case that remains active after the review in paragraph (A), the issuing authority shall
review the case at yearly intervals thereafter to determine whether it should remain open. If the
issuing authority determines no further action is warranted because the defendant is indigent or
the amount owed is deemed uncollectable with reasonable effort, theissuing authority shall doa
case balance adjustment to close the case. If a defendant has appeared before the court and been
found indigent or unable to make regular pavments, there shal] be a presumption that the case
should be closed. If any case remains active five years after sentencing, the issuing authority
shall do a case balance adjustment to close the case.

(C) The issuing authority need not conduct the review in paragraphs (A) and (B) for as long as a
case is turned over to a collection agency. If the case retums from the collection agency, the
issuing authority shall proceed with the review in paragraphs (A) and (B).

Rule 459. Ability to Pay (new rule)

(A) When assessing a defendant’s ability to pay when imposing a sentence or at a payment
determination hearing, theissuing authority shall base its determination on the defendant’s
income (after tax and other automatic deductions)relative to the federal poverty guidelines. The
Administrative Office of the Pennsylvania Courts shall update the issuing authority each year
with the current the federal poverty guidelines, which include family size. A defendant making
less than or equal to 125% of the federal poverty guidelines shall be considered indigent. If the
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defendant is indigent or otherwise unable to pay, the issuing authority may reduce or waive any

fines and costs and shall statein writing any amount to be paid. All payment plans shall be
limited to the following formula:

Poverty Level Percentage Maximum Monthly Payment Plan
125% of Poverty Level $5

150% of Poverty Level S7

175% of Poverty Level $10

185% of Poverty Level $15

(1) The issuing authority shall not require the defendant to make a single payment or
monthly payments, if on a payment plan, greater than the amount listed above for that
defendant’s poverty level. The issuing authority may set payment amounts that are lower
than the amount listed above for that defendant’s poverty level.

(2) If the defendant’s income is less than or equal to 125% of the federal poverty
guidelines, theissuing authority shall suspend the defendant’s payments for a period of
six months and shall set a payment determination hearing after that time. At that pavment
determination hearing, the court shall extend the period of suspension of payments if the
defendant’s income (after tax and other automatic deductions) remains equal to or below
125% of the federal poverty guidelines. The defendant shall not be considered in default
during this time. If the defendant fails to appear for the payment determination hearing,
the issuing authority may either proceed under Rule 456. Nothing in this provision
prevents the court from proceeding under Rule 456.1 to terminate inactive cases.

(3) Ifthe defendant’s income is more than 125% of the federal poverty level but the
issuing authority determines that the defendant is currently experiencing economic
hardship that warrants suspension of payments, the issuing authority may proceed as
under paragraph (A)(2).

(B) For defendants whose income (after tax and other automatic deductions)is above 185% of
the federal poverty level, the issuing authority shall consider both that income and expenses in
setting monthly payments. The issuing authority must set payment amounts solely on the
defendant’s ability to pay, regardless of the total amount owed by the defendant in that or other
cases.

(C) The issuing authority may delegate authority to a clerk to place defendants on a pre-specified
range of payment plans that are available to all defendants. The issuing authority may send
notices to defendants via first-class mail to have the defendant meet with the clerk to be placed
on such a pre-specified payment plan. However, if a defendant does not agree to one of those
pre-specified payment plans, the issuing authority must hold a payment determination hearing
and proceed under paragraph (A). If a defendant requests a payment determination hearing under
this provision, and that hearing cannot be held immediately, the issuing authority shall set a date
certain forthe hearing and release the defendant onrecognizance. The defendant shall not be
considered in default and shall not have to make payments while awaiting the scheduled payment
determination hearing.
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Rule 470. Procedures Related to License Suspension After Failure to Respond to Citation
or Summons or Failure to Pay Fine and Costs.

(A) When a defendant fails to comply with the 10 30-day response period set forth in Rules
407, 412, 422, and 456, the issuing authority shall notify the defendant in writing that, pursuant
to Section 1533 of the Vehicle Code, the defendant’s license will be suspended if the defendant
fails to respond to the citation or summons or fails to pay all fines and costs imposed or enter
into an agreement to make installment payments for the fines and costs within 15 days of the
date of the notice.

(D) Ifthe defendant responds to the citation or summons, ef pays all fines and costs imposed, er
enters into an agreement to make installment payments for the fines and costs imposed after
notice has been sent pursuant to paragraph (C), or has the case terminated as set forth in Rule
456.1, the issuing authority shall so notify the Pennsylvania Department of Transportation and
request the withdrawal of the defendant’s license suspension. The notice and request shall be
sent by electronic transmission. The issuing authority shall print out and sign a copy of the notice
and request, which shall include the date and time of the transmission, and the signed copy shall
be made part of the record.

(E) Upon request of the defendant, the attomey for the Commonwealth, or any other
government agency, theissuing authority’s office shall provide a certified copy of any notices or
any request form required by this rule.
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The U.S. Constitution and Pennsylvania law require safeguards when collecting fines, state assessments, fees, court costs, and
restitution (collectively, “legal financial obligations™ or “LFOs”).! All Court of Common Pleas and Magisterial District Judges shall
abide by the procedures described below.

COMPLIANCE HEARINGS TO COLLECT LFOs

1. Courts of record must ensure a clear record: If a court reporter is not present, Compliance Hearings
should be audio recorded. In the event audio recording equipment is temporanly not working, the
Court shall ensure that the case record includes: 1) the evidence submitted by the defendant, and 2)
written documentaton of the Court’s findings, supporting evidence, and colloquy conceming ability
to pay, efforts to secure resources, alternatives to incarceraton, and the right to counsel.

2. Advise defendants of their rights:

a. Defendants have aright to present evidence on any issue before the Court, particularly whether
any failure to pay has been willful, whether they have made bona fide efforts to secure
employment or other income with which to pay their LFOs, and whether they are unable to secure
work because of a disability or lack of access to transportation.

b. A defendant cannotbe jailed for failure to pay LFOs unless the Court finds that the defendant had
the ability to pay and willfully refused to do so.

¢. Defendants have aright to bring counsel of their choice.

d. For defendants facing potental incarceration for contempt for nonpayment, the Court will appoint
counsel if they cannot afford counsel.

¢. Defendants have aright to appeal any finding of contempt, or any payment ordered by the Court if
they believe the evidence shows they are unable to make the ordered payments.

3. The Courtmay set a monthly pavment plan for a defendant who owes LFOs, but the pavments must be
“reasonable” and “just and practicable” in light of the defendant’s resources.2 The Court shall use the
Ability-to-Pay Form to conduct this inquiry. This is an individualized determination, and there is no
minimum paymentplan.

4. When a defendantis experiencing economic hardship and cannot even meet basic needs such asrentand
utlites, the Court should suspend pavments.? The Court shall find that a defendant is unable to pay
LFOs when, in consideration of the totality of the circumstances, it finds that the payvment of LFOs
would impose substantal hardship on the defendant or the defendant’s dependents, including
children and elderly parents. There is arebuttable presumption thata person is unable to pay LFOs
when:

a. the defendant’s annual income is at or below 125% of the federal poverty level for his or her
household size according to the current Federal Poverty Guidelines, which are listed below;
Individual Family of 2 | Family of 3 | Family of 4 | Family of 5 | Famuly of 6 | Family of 7 | Family of 8 |
$15,075 $20,300 $25,525 $30,750 $35975 $41,200 546,425 $51,650 |

b. the defendantis homeless (including staying with a friend or family member or in another irregular
abode while unable to pay rent for that abode);

c. the defendantreceives public benefits (e.g. TANTF, food stamps, or Medicaid);

d. the defendantisincarcerated or has been recendy released and has nothad a chance to obtain
employment; and or

! Bearden v. Georgla, 461 US. 670, 672 (1983) (“If the probationer could not pay despite sufficient bona fide efforts to acquire
the resources to do £o, the court must consider altemative measures to pumshment other thanimprisonmenm.”) (Emphasis addad),
Commonweaith ex rel. Benedictv. Cliff, 304 A 2d 158 (Pa. 1973); Pa.R.Crim.P. 706.

2 Commonwaalth ax rel. Parrishv. Cliff, 304 A.2d 158, 161 (Pa. 1973); Pa.R.Crim.P. 706(B), (D).

3 Rule 706 enforces the constitutional “duty of paying costs ‘only againstthose who actually become able to meet it without
hardshup."" Com. v. Hernandez, 917 A.2d 332, 337 (Pa. Super. Ct. 2007)(quoting Fullerv. Oregon, 417 U.S. 40, 54 (1974)).
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e. the defendantresidesin a mental health facility or substance abuse treatment facility, oris recently
released therefrom and has not had a chance to obtain employment.

5. Ifa defendantisin default of a court-ordered payment plan, the Court can only find the defendant in
contempt if the Court finds that the defendant’s failure to pay was willful. To make such a finding the
Court must conduct an evidentiary hearing at which the Court makes an affirmative inquiry into the
defendant’s ability to pay and determines that the defendant presenty has that ability but willfully refused
10 pay.?

6. The Court may require the defendant to make reasonable efforts to secure employment, unless the
defendant is unable to work because of age, disability, or needs to care for dependents. The Court shall
take into account limitations on the defendant’s ability to work due to homelessness, health and
mental health issues, temporary and permanent disabilities, limited access to public tansportation,
limitations on driving privileges, and other relevant factors.

7. The Court must appoint counsel to represent any indigent defendant who faces the possibility of
incarceration due to nonpayment of an i ro, including in Compliance Hearings and Probation Revocation
Hearings, unless there is a knowing, voluntary, and intelligent waiver of the right to counsel. Counsel
must have an opportunity to consult with the defendant before that defendant’s hearing.

8. The Court may impose incarceration if it finds, after a hearing, that the defendant has willfully refused
to pay an LFO when shehe presently has the means to pay; or the defendant has failed to make bona
fide efforts to find employment.

9. If the Court commits a defendant to jail in order to compel payment, it must find “[bleyond a reasonable
doubt, from the totality of the evidence before it,” that the defendant is capable of paying the purge
amount at the time that he is found in contempt

If the Count determines that a defendant is unable to pay, the Court will apply appropriate alternatives
to incarceration for nonpayment of fines or restitution, including:

a Waiver or Suspension of the fines, restitution, fees, and court costs imposed;

b. Reduction of the amount of fines, fees, court costs, and/or restitution imposed;

¢ Community Service credit toward the discharge of fines, fees, state assessments, court costs, or
restitution owed. The Court shall not impose a fee for those who participate in community service
and shall attempt to provide sufficient variety of opportunities for community service to
accommodate individuals who have physical or mental limitations, who lack private wransportation,
who are responsible for caring for children or family members, or who are gainfully employed;

d. Extension of the amount of time for payment of the fines, restitution, fees, state assessments, and court
costs imposed;

e Completion of approved educational programs, job skills training, counseling and mental health
services, and drug weatment programs as an altemative to, or in addition to, community service; and

f Impesing other dispositions deemed just and appropriate, in the discretion of the Court, pursuant to
applicable law.

Judges shall be guided by the Supreme Court’s recognition that the government’s “interest in punishment
and deterrence can often be served fully by altemative means™ to incarceration.®

The Court will document its actions with findings and evidence in the record supporting its findings.

4 Com. v. Dorsey, 476 A 2d 1308,1312 (Pa. Super. Ct. 1984).
5 Barrettv. Barrett, 368 A 2d 616, 620-21 (Pa. 1977).
¢ Bearden v. Georgia, 461 US. 670, 671-72 (1983).
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Pennsylvania Ability-to-Pay Evaluation
Commonwealth of Pennsylvania

v. Docket No.: ___ - - - -
, Defendant Balance Due:

Section I: Other Case Information

Other case docket numbers where the defendant owes money, if any:

Active payment plan number(s), if known:

Section II: Identification and Employment

Name - Last, Furst, Middie Dae ol Baia Spouse Full Name (if marned)

Home Addrens Cay State

‘Ielephone Numsber Number of People m Honte Number Working

Employer Occupation | Date Hired | Supervisor ame and lespbone Number
Fxployer Addvers Ty St

If unemployed: Are you actively searching for employment? YES/NO

Do you have a disability preventing employment? YES/NO
If yes, please provide a doctor’s note explaining the work
restriction. Date expected to be able to retum to work:

Section III: Monthly Income

Monthly Income (take-home income) S

Dates of Last Emplovment if Unemploved

Legal Spouse’s Income

Interest/Dividends

Pension’Annuity

Social Security Benefits

Unemployment Compensation

Welfare TANFV A. Benefits

Worker’s Compensation

Other Retirement Income

S
S
$
S
Disability Benefits S
S
S
$
$
A
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Support from Other People (parents, children, S
etc.)
Other Income (e.g. trust fund, estate payments) | $

TOTAL MONTHLY INCOME $

Section IV: Monthly Expenses

Rent'Mortgage

Utilities (Gas, Electric, Water)
TelevisionIntemnet

Food (amount beyond what food stamps cover)
Clothing

Telephone

Healthcare

Other Loan Payments

Credit Card Payments

Education Tuition

Transportation Expenses (car payment,
insurance, transit pass, etc.)

Payments to courts,probation parole S
Number of Dependents (e.g. children)
Dependent Care (including child support) $
Other Expenses (explain) S

BN DB DA DA WN| A

TOTAL MONTHLY EXPENSES $

Section V: Liquid Assets

Cash on Hand
Money in Bank Accounts (checking and savings)

Certificates of Deposit
Stocks, Bonds, and Mutual Funds

D AN D

MONTHLY INCOME.: S 125%! of the 2017
- Federal Poverty Guidelines:

MONTHLY EXPENSES: ) Individual: $15,075
- Family of 2: $20,300
DISPOSABLE INCOME: S Family of 3: $25,525

, Family of 4: $30,750
(Income left over after expenses each month) Family of 5- $35.975

Family of 6: $41,200
. ) ) Family of 7: $46,425
Signature: Date: Family of 8: $51,650

! Recommended by the National Task Force on Fines, Fees and Bail Practices, a jomt task force of the Conference of Chief
Justices and the Conference of State Court Admmistrators, coordmated by the National Center for State Courts. See National
Task Force on Fines, Fees and Bail Practices, “Lawful Collection of Legal Financtal Obligations: A Bench Card for Judges,”
http://www nesc.org/~/media Tmages Topics Fines*20F ees;BenchCard FINAL Feb2 2017 .ashx.
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COMPLIANCE HEARING DISPOSITION SHEET

Defendant’s Name:

Case Number:

Total Amount Owed: $ Amount Past Due:
Current Monthly Payment Plan: Any Payments Since Last Appearance? Yes/ No
1. The Public Defender O was or O was NOT appointed to represent the Defendant in this
proceeding.
2. Public Defender’s Name (if appointed)
3. The Defendant O did or O did NOT make a kmowing, voluntary and intelligent waiver of
the nght to counsel.
4. The Defendant O did or O did NOT complete an Ability-to-Pay Evaluation.
5. The Defendant’s monthlyincome O is or O is NOT below 125% of the relevant Federal
Poverty Guideline for household size.
125% of the 2017 FPG:
6. The Defendant O is or O is NOT homelessliving with Individual: $15,075
friends or relatives without the ability to pay rent. Family of 2: $20,300
Family of 3: $25,525
7. The Defendant O is or O is NOT incarcerated, or O ?ﬁ; :ff; gg:,ig
has recently been released and has not had a chance to Family of 6: $41,200
obtain employment. Family of 7: $46,425
Family of 8: $51,650
8. The Defendant O does or O does NOT reside in a
mental health facility or substance abuse treatment facility, O or is recently released
therefrom and has not had a chance to obtain employment.
9. The Defendant O has or O has NOT expenenced a change in circumstances since
sentencing and/or placement on a payment plan.
10.  The Defendant O did or O did NOT contest the amount owed.
11.  Does the Defendant face limitations on the ability to eam money due to:

O Child care requirements?

O Otherrelevant factors?
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12.

The Court determines that the Defendant O is able to pay per month or O is
NOT able to pay anything in his or her current financial situation. (Explain)

The Court determines that the Defendant O has or O has NOT made sufficient bona fide
efforts to secure employment. (Explain)

The Court determines that the Defendant O did NOT willfully fail to pay, or O did
willfully fail to pay and is therefore found to be in contempt of court. (Explain)

The Court orders:

O Pavment schedule as follows: per month beginning :

O Appear for another Compliance Hearing on at

0O Waiver or Suspension of the fines, fees, court costs, and restitution imposed until

O Reduction of the amount of fines, fees, court costs, and restitution imposed to

O Community Service credit of toward the discharge of fines, fees, state
assessments, court costs, and restitution owed to the Court;

O Completion of Approved Job Skills Training and Educational, Drug Treatment,
Counseling, and’'or Mental Health Programs credit of toward the discharge
of fines, fees, state assessments, court costs, and restitution owed to the Court;

O Any Other Disposition deemed just and appropriate, in the discretion of the Court,
pursuant to applicable law. (Specify below)
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FORM ONE
ORDER SETTING COMPLIANCE HEARING
CASE NUMBER:
DEFENDANT NAME:
COMPLIANCE HEARING DATE:
TOTAL BALANCE DUE:
YOU ARE HEREBY ORDERED to appear before the Court of Common Pleas at
on the day of ,20 , to explain why you did not pay court fines and costs
as required by the Court of Common Pleas.

You MUST appear on the date set forth above, if you have not responded before then.

The Court will NOT put you in jail if you appear and are NOT ABLF TO PAY.

FAILURE TO APPEAR may result in your arrest and a finding of contempt of Court.
At the hearing, you may ask the judge to appoint a free lawyer to help you.

If you cannot afford a lawyer, the judge will appoint a free lawyer to help you.

Please see the attached list of your rights and obligations.

BY THE COURT:

Judge, Court of Common Pleas

YOU MUST NOTIFY IMMEDIATELY THE COURT OF ANY CHANGE IN YOUR ADDRESS.

Attachments:
Form Two:  Advisement of Rights Regarding Pavments and Communify Sesvice
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FORMTWO

ADVISEMENT OF RIGHTS AND OBLIGATIONS ON PAYMENTS

The Court hasrequired youto paymoney.
The amourt youowe and when you must pay arg histed onthe Order givento you.

Ifyoureceive a notice thatyou owe money to the Court, youhave the followinglegalrights:

1)

2)

3)

)
5)

You have the rightto a courthearing before being jailed for nonpayment.

You can explainthat youakeady paid.

You can explain that you owe less than the amount the Court says you owe.

You can explain that you cammot afford youwr pavinerts and askto be temporarily excused frompaymerts.
You can ask the Court to make youpayless.

You can ask the Court tolet youpaythe moneylater.

You cantell the Court howmuchmoneyyouhave.

You cantell the Court howmuch you pay forrent, food, or otherimportantthings.

You have the rightto have a lawyerhelp you at the hearing.

Alawyer canhelp youavoidjail
A lawyer can help you explain that youdo not have moneyto pay.

You have the right to ask the Judge to appoint a lawyer to help you at the hearing.

The Judge will decide whetherto appointa lawyer foryou.
You can ask the Judge to make youpay nothing forthe lawyer appointedto help you.

Do youwant a lawyer? Whenyou arive in Count, ask the Judge to appaint a lawyerto help you.
At the courthearing:

The Judge will decide whetheryoucanpay.

The Judge will decide whether youtriedto eamthe moneyto pay.

The Judge will decide whether you could not eam money because you do not have transportation, need to care for
your kids, or are disabled.

If you cannot pay, the Judge will decide whether you canpay less ornothingat all, can pay later, or can do work
to help the community instead of paying.

The Judge may decide that you did not pay even though you had the money.
Only then, may the Judge sentence you to jail.

Because youowe money to the Court, you also havethe following obligations:

1)
2)
3)
4

You must contact the Court upon receiving this notice to explain your financial situation.

You must appear at the Court on the date listed.

You must inform the Court of your current address.

You must continue to make a good-faith effort to make payments or find employmentso you can make
payments to the Court.
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[ 4L hema ]
ACCESS TO JUSTICE

THE SUPREME COURT OF ALABAMA

AL AR4

IMPOSING FINES AND COURT COSTS

¢ In determining whether to impose a fine, the court should
consider the reasons a fine is appropriate, the financial
resources and obligations of the defendant and the burden
payment of a fine will impose, ability of the defendant to pay,
and the extent to which payment of a fine will interfere with
the defendant’s ability to make restitution. '

* Docker fees and other costs in criminal cases shall be assessed
at the rime of convicrion.

wems  COLLECTION OF FINES AND COURT COSTS

Developed for Alabama Judges by the Alabama Access to Justice Commission

e Trial courts retain jurisdiction to permit payment of costs,
fines, and/or restitution at some later date, or in specified
installments. The trial court may also, should the defendant
fail to pay a fine and/or restitution, reduce the fine to an
amount the defendant may pay, modify the fee payment
schedule, or release the defendant from the obligation to pay
the fine. }

When multiple offenses arise from the same incident, docker
fees and other court costs should generally be assessed on the
basis of the most setious offense for which the defendant is
convicted. A judge may, in his or her discretion, assess costs
for each conviction 4

ENFORCING FINES BY IMPOSING JAIL

* In no case shall an indigent defendant be incarcerated for

inability to pay a fine or court costs or restitution. *

¢ A person may be jailed for willful nonpayment of a fine that

he or she has the ability to pay. ©

* Incarceration shall not automarically follow nonpayment

and should be employed only after the court has examined the
reasons for nonpayment. 7 This examination should include
the defendant’s financial, employment, and family standing,
and the reasons for nonpayment of the fine andfor restitution,
including whether nonpayment of the fine andfor restitution
was contumacious or due to indigence. C

* Betore committing an offender to jail for nonpayment of fines,

a court must examine reasons for nonpayment and make

* In the event of incarceration for willful nonpayment only, the

period of incarceration may not exceed the maximum periods

set forth in Ala. Code § 15-18-62.

* If, at the time the fine was imposed or the restitution was

ordered, a sentence of incarceration was also imposed, the
aggregate of the period of incarceration imposed for
nonpayment and the term of the sentence originally imposed
may not exceed the maximum term of imprisonment
authorized for the offense. '°

* If the fine was imposed in connection with a felony, the

period of incarceration for nonpayment may not exceed one
(1) year. '

* |f the fine was imposed in connection with a misdemeanor or

municipal ordinance violation. the period of incarceration for

specific determinations and findings that the detendant
willfully refused to pay, failed to make sufficient bona fide
efforts to pay, or that alternate measures to punish or deter are
inadequate. ®

COURT ACTIONS ON NONPAYMENT
IMPERMISSIBLE ACTIONS:

nonpayment may not exceed one-third (#4) of the maximum
term of incarceration authorized for the offense.”

CONTEMPT

« Nonpayment of a fine or court costs constitutes contempt only
where the court determines, atter proper notice and an evidentiary
hearing, that defendant has willfully retused to comply with the
court’s order to pay.

OTHER REMEDIES FOR NONPAYMENT

* [t a defendant fails to pay a fine, the court may reduce the
fine to an amount the defendant is able to pay, continue or
modity the payment schedule, or release the defendant from
the obligation to pay. 2

PERMISSIBLE ACTIONS:

* Violation or Extension
of 'robation

e Retusal to Accept Filings *

¢ Jailing or threatening to
jail a person who is indigent
or other wise unable to pay.

* Community Service

¢ Reducing or Remitting
Amount Due

* Voluntary Payment M

¢ Payment Plan '*

* Collection Agency "

* Imposing Jail for Willfut

Nonpayment Only
{see Enfovcing Fines)

* Suspension of Driver's
License or Restricted
Driving Conditions ¥

* Artachment of Prisoner
Property '*

* Contempr of Court **

¢ Execution of Civil Judgment *

¢ Forfeiture of Confiscated Money *!

® Order Employer to withhold wages

¢ For indigent defendants. the court should consider alternative
public service in lieu of fines, where the State's goals of
punishment and deterrence are adequarely served. ¥
Municipal courts have the authority to remit fines and require
competent defendants to artend educational, corrective or
rehabilitative programs. * Alternarively, municipal courts
may allow a defendant to work off, under municipal direction,
the amount of an unpaid judgment at a rate of ar least $10.00
per day of service.

Exhibit A
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PROBATION INDIGENCE

* M“‘mfdml:ﬁ* used only ‘_'"h"“w’ suspended sentence is ¢ In determining indigence, the court shall recognize ability to
imposed D3OS S pay as a variable depending on the nature, extent and liquidity

* For misdemeanors, “in no case shall the maximum probation of assets, disposable net income of the defendant, the nature
peniod...exceed two (2) years.” ¥ of the offense, the effort and skill required to gather pertinent

. : ceedings. *
. munity service may be | a8 2 condition of information and the length and complexity of the proceedings.

probarion. Conditions requiring payment of fines, restitution, | o A Jefendant whose income is at or below 125% of the Federal
reparation or family support should not go beyond the Poverty Level is presumed to be indigent. 7
probationer's ability to pay. *

* In order to revoke probation for nonpayment, defendant
must be given proper notice and the court must conduct an

evidentiary hearing. Only where the evidence presented * A court may develop a form to uniformly collect earning and
shows that defendant willfully failed 1o make payment may asset infom:arim frogn defendants, whicly; may be requl‘:fd to
the Court then sentence Defendant to imprisonment within be completed under oath. The Administrative Office of Courts

® In detemining indigence and ability to pay, the court cannot
consider the assets of relatives or friends,

= has developed an Afiidavit of Substantial Hardship for cvil
* If the evidence shows that defendant is indigent, the court proceedings that may provide helpful guidance

must consider alternative measures of punishment other than

imprisonment. BAIL
RIGHT TO COUNSEL * Except as provided in Ala. Code § 15-13-3(a), a defendant

before conviction is entitled to bail as a macter of nght.

* The court must provide access to legal counsel, mcluding to . . reasonable. w T
misdemeanor defendants, in any proceeding in which there is * rfeyn:.rl\:’:‘:;»:;lt‘:' ‘:‘:;, b: « with GRS of
a possibility of incarceration. ¥ u o &f' bl for relense

) i . * Holding an indigent defendant, otherwise eligible for release,

* A prot A "u'}:' tlsentitled 10 be present at the probation solely because he cannot make a monetary bhail payment violates
revocaion hearing and to be represented by counsel. the defendant’s right to equal procection under the law,

¢ When probation is revoked and the defendant was
not provided access to counsel in the original underlying
adjudication, the court cannot impose jail time. ¥

* A system of monetary bail only, not providing for release on a
defendant's own recognizance 1n appropniate circumstances
{including indigence), is unconstitutional, %

ENDNOTES:
‘Ala R Crim. P. 26,11, Al R. Crim. P 26.110k0
‘Ala. R Crtm. P. 26.11(c) DAL R Crm P 26.11.
‘Ala R Crim. P. 26,1100, HBoddie v. Connecticut, 401 US. 371, 38182 (19711,
*Ala. Code § 12-19:1506) (2014). #Als, R Onm. P, 33.
s Ala. R. Crim. P 26.11(0025; Tate . Short, 401 US. 395 (1971) sex abo Ala. R. Cris. P. 26.110k
Alabema Judicial Inguiry Commisxon, Advusory Oprnion No. 14926 “jackson 1. State, 435 Sa. 2d 235, 238 (Ala. Crim. App. 19831
(Maxh 4, 2014) Code of Ala. § 121410 (1975)
*Ala. R Crim. P 12.1100(3), (4M2); Taylor v, Saate, 47 So. M 287, 28990 **Code of Ala. § 12-14-12 (19751 )
{Ala. Crim. App. 20091, YAlabama fudicial Inguiry Commimion, Advisory Opinion No. 14926
AL, R Crm. P. 26,0101 (March 4, 2044).
*Ala. R Crm. P. 26.11(g). "Ala. Code §15-22-54(a) (1975).
* Taplor v State, 47 So. 3d at 290; ser abo Alobama hudictal Inguiry YAla R Crim. P, 27.1; see Vandiver «. State, 401 So. 24 326
Commesion, Advisery Opinion No. 14926 (March 4, 20140 (Ala. Crim. App. 19811, )
®Ale. R Crim. P. 26. 116X 1)0). Bearden ¢, Georgia, 461 LS. 660, 672 11983% Ala. Code §1522-54 (19751
Als R. Crim. P. 2611016k See Gideon v. Wainuright, 372 US. 335 (1963) Ser abio Asgranger «. Hamdin,
uAly R. Crism. P 2611001 Mitih. . 407 US. 25(1972).
UCode of Ala. § 12-14.10 and 12 (1975), Ala. R. Crim. P, 27.1. 'Alabama «. Shelion, 535 LS. 654 (2002,
“Ala, R. Crim. P. 26.11(b). Al Code § 1512.5 (20141,
YALs R. Crim. P 26.110d) 0Als, Code § 15121 (2014).
Willins v. Do Haggerty & Aoccistes, Inc., 672 Sa.2d 507, 510 (Als.1995). Ex parte Sanders, 612 So. 2d 1199 (Akn. 1993); Quick v, State, 825 So. 2d 246
YAla, R, Crim. P. 26.116i)(3) Code of Ala. § 12-14-10 (1975). (Ala. Crim. App. 2001).
"Code of Ala. § 1518180 Gatitstionk Als. Code § 15:13-1 12014).
Léstle v. Scate, 693 So. 2d 30, 3032 (Ala. Crim. App. 1997) “Ala. R Crim. P. 7.2; Alabuma fudicial Inquiry C: Advtsory Opinion
Sanich «. State, 335 So. 2d 393, 395 (Ale. Crim App. 1976X No. 14926 (Maxch 4, 2014).
Ala. R. Crim. Pro. 26,1160 4t g, State v, Blake, 642 Sa. 2d 959, 968 (Als. 1994),
Hala Code 1975 § 15565; Heard v. State, 607 So. 2d 260, 26! “id.

(Ala. Civ. App. 19921
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BENCH CARD
Biloxi Municipal Court Procedures for Legal Financial Obligations & Community Service

The U.S. Constitution and Mississippi law require safeguards when collecting fines, state assessments, fees, court costs, and restitution
(collectively, “legal financial obligations™ or “LFQs™)." All Biloxi Municipal Court (“BMC™) Judges shall abide by the procedures
described below.

RIGHT TO COUNSEL

FIRST APPEARANCE:

When a person is brought before the Biloxi Municipal Court, and charged with a misdemeanor, the Court shall provide the
defendant an opportunity to sign an Affidavit of Indigence stating that he or she is indigent and unable to employ counsel !

It is a best practice for the Court to assign a public defender or court staff to help the defendant complete the Affidavit of Indigence.

The court shall use the Affidavit of Indigence, and any other relevant factors, to evaluate whether the defendant is entitled to
counsel.

The court may appoint counsel to represent an indigent defendant charged with a misdemeanor punishable by confinement.”
When the court determines that representation is required at the plea, trial, sentencing, or post-sentencing stage of the

proceedings, it must appoint counsel to represent an indigent defendant, unless there is a knowing, voluntary, and intelligent
waiver of the right to counsel.*

SENTENCING:

A defendant is entitled to the assistance of counsel before being sentenced to incarceration or probation for the collection of
a fine, fee, court cost, state assessment, or restitution, unless there is a knowing, voluntary and intelligent waiver of the right to

s
counsel.

If the Court contemplates imposing incarceration or probation on an unrepresented defendant, or wishes to preserve its right
to impose a jail sentence or probation in the future, the Court must conduct an indigence determination by using the Affidavit
of Indigence, and considering any other relevant factors, to evaluate whether the defendant is entitled to court-appointed
counsel at no cost.

COMPLIANCE HEARING:

The court must inform every person charged with tailure to pay an LFO of:
(1) all defendants’ right to representation by legal counsel in any proceeding concerning nonpayment;
(2) indigent defendants’ right to court-appointed representation at no cost when facing possible incarceration for failure to
pay LFOs.

The Court must appoint counsel to represent indigent people who face the possibility of incarceration due to nonpayment of an
LFQ, including in Compliance Hearings and Probation Revocation Hearings, unless there is a knowing, voluntary, and
intetligent waiver of that right.

WAIVER OF RIGHT TO COUNSEL:

The Court may not accept a written or oral waiver of any right to court-appointed counsel without FIRST informing the
defendant of the nature of the charges, of the defendant’s right to be counseled regarding her/his plea, and the range of possible
punishments, and ensuring that any waiver is knowing, intelligent, and voluntary.

If a defendant/probationer seeks to waive his or her right to counsel, the court must conduct a colloquy on the right to inform
the defendant:
(1) that the indigent defendant has a right to a court- appointed attorney or public defender at no cost;

(2) that any fee normally charged for representation by a court-appointed attorney shall be waived for indigent
defendants; and

(3) the nature of the charges against the defendant, of defendants’ right to be counseled regarding his or her plea, and the
range of possible punishments.
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BENCH CARD
Biloxi Municipal Court Procedures for Legal Financial Obligations & Community Service

IMPOSITION AND COLLECTION OF LFOs

SENTENCING:
The Court shall assess ability to pay when setting the amount of any fine, fee, court cost, or restitution ® The Court should
consider:

(1) the defendant’s financial resources and income;

(2) the defendant’s financial obligations and dependents;

(3)the defeadant’s efforts and ability to find and engage in paid work, including any limitations due to disability or residence in a
mental health facility;

(4) outstanding LFO obligations in other cases or to other courts;

(5)the length of the defendant’s probation sentence, if any;

(6) the goals of deterrence, retnbution, and rehabilitation;

(7) the Aftidavit of Indigence; and

(8) any other factor or evidence that the Coust deems appropriate.

The Court shall also consider the ability to perform community service when setting any community service requirements.

Fines, Fees, Court Costs, and Restitution:

If the defendant is unable to pay, the Court should consider:

(1) Reduction of the amount of fines, fees, court costs, and restitution tmposed;

(2) Waiver or Suspension of the fines, fees, court costs and restitution imposed;

(3) Community Service credit toward the discharge of fines, fees, court costs, or restitution owed to Biloxi. Biloxi Municipal Court
Judges shall not impose a fee tor those who participate in community service. Biloxt Municipal Court Judges will attempt to provide
suflicient variety of opportunities for community service 10 accommodate individuals who have physical or mental limitations, who
lack privaie transportation, who are responsible for caring for children or family members, or who are gainfully employed;

(4) Extension of the amount of ime for payment of the fines, restitution, fees, and court costs imposed;

(5)Completion of approved educational programs, job skills training, counseling and mental health services, and drug treatment
programs as an altemative to, or in addition 1o, community service; and

(6) Other disposition deemed just and appropnate, in the discretion of the Court, pursuant 1o applicable law.

Mandatory State Assessments:
If the defendant is unable to pay, the Court should consider:
(1) extending the defendant’s time 1o pay;
(2) requiring the defendant to perform community service to satisfy the state assessment fees;
(3) requiring the completion of approved educational programs, job skills training, counseling and ‘mental health services, and drug
treatment programs as an altemative 1o, or 1n addition to, community service; and
{4) imposing any other disposition deemed just and appropriate, in the discretion of the Court, pursuant to applicable law.

The Court may not reduce or suspend any mandatory state assessments, including those imposed under Miss. Code Ann. § 99-
19-73.

Jail: The Court’s decision to sentence a defendant 1o jail shall NOT solely be bascd on any finding that the defendant is unable
to pay a fine, state assessment, court costs, fee, or restitution.

After setting the amount of any L FOs, and Community Service, and Pragram Requirements the Court shall:

(1) Determine whether the defendant can pay LFOs in full, or needs additional ume,

(2) Set the erms of a Payment Plan by which LFOQ payments shall be made 1o the BMC Clerk, if the defendant cannot pay in full on
sentencing day;

(3) Set forth the sentence in a written order indicating the final date for payment of LFOs and performance of community service, any
Payment Plan terms and the total amount of (1) fines, (2) restitution, (2} fees and costs, and (3) state assessments,

(4) Provide the defendant the Advisement of Rights Regarding Pavments and Community Service and the Notice of Change of
Address form.

REPORT OF NONPAYMENT:

Warrants: The coun shall not 1ssue any warrant directing arrest for alleged LFO nonpayment absent a Compliance Hearing as described
below.

The Court shall hold a Compliance Hearing for defendants who are sentenced 10 LFOs, community service and/or training, treatment,
counseling and mental health programs and who are alleged to have failed to meet the requirements of the Court’s sentence.

The Coun shall provide at least 21-days notice of a Compliance Hearing through use of the Biloxi Municipal Court Order Setting
Compliance Hearing. The Coun shall also provide the Advisement of Rights Regarding Payments and Community Service, and the
Notice of Change of Address form when providing notice of a Compliance Heanng.
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BENCH CARD
Biloxi Municipal Court Procedures for Legal Financial Obligations & Community Service

IMPOSITION AND COLLECTION OF LFOs (continued)

COMPLIANCE HEARING:

Compliance Hearings will be audio recorded. In the event audio recording equipment 1s temporarily not working, the Coun
shall ensure that the case record includes: ) the evidence submitted by the defendant, and 2) written documentation of the
Court’s findings, supporting evidence, and colloquy concerning ability to pay, efforts to secure resources, alternatives to
incarceration, and the right to counsel.

Hearing Procedures and Standards

The Court must advise defendants of:

(1)all defendants’ right to an ability-to-pay hearing prior to jaihng for nonpayment of fines, fees, siate assessments, court costs, of
restitution;

(2)all defendants’ night to be represented by legal counsel for defense against passible incarceration fos failure to pay LFOs;

(3) indigent defendants’ right 1o court-appointed counsel at no cost to defend against possible incarceration in proceedings concerning

nonpayment of LFOs;
{4) that abtlity 1o pay, eflorts to secure resources, and alternatives to incarceration are critical 1ssues in a Compliance Hearing,

(5)the type of information relevant to determining ability to pay; and
(6) the potential penalties if a person is found 10 have willfully failed to pay an LFQ.

The Court must provide defendants an opportunity to present evidence that the amount allegedly owed is not accurate or not
in fact owed if the defendant believes the amount is not correct.

As part of determining whether the failure 10 pay was willful and whether incarceration can be imposed, the Court shali:

1. Inquire Into, and make a determination en, ability te pav LFOs, by considering the totality of the circumstances, including the
defendant’s income, assets, debts, other LFO obligations, and any other infonmation the Court deems appropriate. The Court shall use
the Affidavit of Indlgence to conduct this inquiry.

The Court shall find that a defendant is unable to pay LFOs when, in consideration of the totality of the citcumstances, it finds that the
payment of LFOs would impose substantial hardship on the defendant or the defendant’s dependents, including children and elderly
patents. The Court shall make a rebuttable presumption that a person is unable to pay 1L.FOs when:

a. the defendant’s annual income is at or below 125% of the federal poveny level for his or her household size according to the
current Federal Poventy Level (“FPL™) chan,

b. the defendant is homeless;

C. the defendant is incarcerated; and/or

d. the defendant resides in a mental health facility.

2. Inquire into, and make a determination on, the reasonableness of a defeadant’s efforts to aequire resources to pay LFQs.

The Court shall take into account efforts 10 earn money, secure employment and borrow money, as well as any limitations on the
defendant’s ability 10 engage in such eftorts due to homelessness, health and mental health i1ssues, temporary and permanent disabuilities,
limited access to public ransportation, limitations on driving privileges, and other relevant faciors.

3. If the Cournt determines that a defendant is unable to pay, the Court will consider and make 2 determination on the adequaey of
alternatives to incarceration for nonpayment of fines or restitution, including:

a. Reduction of the amount of fines, fees, court costs, and restitution imposed;

b. Waiver or Suspension of the fines, restitution, fees, and coun costs imposed;

¢. Community Service credit toward the discharge of fines, fees, stale assessments, court costs, of restitution owed to Biloxi. Biloxi
Municipal Cournt Judges shall not impose a fee for those who participate in community service. Biloxs Municipal Court Judges will
aitempt to provide sufficient variety of opportunities for community service to accommodate individuals who have physical or
mental lmitations, who lack private wansponation, who ase responsible for caring for children or family members, or who are
gainfully employed;

d. Lxtension of the amount of time for payment of the fines, restitution, fees, state assessments, and court costs imposed;

e. Completion of approved educational programs, job skills waining, counseling and mental health services, and drug treatment
programs as an alternative to, or in addition to, community service; and

f. Imposing other disposition deemed just and appropriate, in the discretion of the Court, pursuant to applicable law.

Judges shall be guided by the Supreme Court’s recognition that the government’s “interest in punishment and deterrence can often be served
fully by alternative means™ to incasceration.

The Court will document its actions and findings and evidence in the record supportlng its findings.
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APPENDIX D:
BiLOXI BENCH CARD AND LAYPERSON ADVISEMENT

BENCH CARD
Biloxj Municipal Court Procedures for Legal Financial Obligations & Community Service

IMPOSITION AND COLLECTION OF LFOs (continued)

IMPOSING JAIL FOR FAILURE TO PAY
The Court may impose incarceration following a Compliance Hearing if it makes onc of the following findings, supported by evidence:

(1)a defendam has willfully refused to pay the fine, fee, court cost, state assessment, or restitution when she/he has the
means 1o pay;

(2)a defendant has failed to make sufficient bona fide efforts to seck employment, borrow money, or othenwise secure
resources in order to pay the fine; or

(3)the defendant is unable to pay, despite making sufficient efforts to acquire the resources to pay, and alternative
methods for achieving punishment or deterrence are not adequate*

THIRD PARTY COLLECTIONS

The Court may send a case to collections by a third-party contractor if a defendant has failed to make LFO payments in
accordance with a Payment Plan and the Court has determined, after holding a Compliance Hearing in accordance with the
procedures described herein, that:

(1) the defendant has the ability to pay, but has refused to pay the LFOQ(s) owed; or

(2)the defendant is unable to pay the LFO, but has failed to make sufficient bona fide efforts to seck employment,
borrow money, or otherwise secure the resources in order to pay a fine, fce, court cost, state assessment, or restitution.

In any civil execution, attachment, and/or wage gamishment proceeding to collect unpaid LFOs, the defendant is entitled to the
exemptions and exclusions found in Miss. Code Ann. § 85-3-1.

Collecting Fines, Fees, State Assessments, Court Costs, and Restitution

Permitted Mcthods of Collection Impermissible Mcthods of Collection

¢ Voluntary Payment

¢ Payment Plan Administered by Court ¢ Imposing Jail at Sentencing

e Community Service {except restitution owed to ¢ Issuance of Failure-to-Pay Warrants Upon Repont of
a party other than Biloxi) Nonpayment

¢  Execution of Civil Judgment ¢  Forfeiture of Confiscated Money

e Collection by Third Party Contractors ¢ Imposing “pay or stay” sentence
following Compliance Hearing and Count
determination as descnbed above.

' Bearden v. Georgia, 461 U.S_670, 672 (1983) (“If the probationer could not pay despite suflicient bona fide efforts 1o acquire the resources to
do so, the court must consider aliernative measares 1o punishment other than smprisonment.”) (Emphasis added), Miss. Code Ann. §§ 21-23-7,
25-32-9; 63-1-53;99-15-26,99-37-11

¥ Miss. Code Ann. § 25-32-9.

3 Miss. Code Ann. §§ 21-23-7; 25-32-9

* Miss. Code Ann. § 25-32-9.

> Mlabama v. Shelton, 535 U S. 654, 658 (2002).

* Bearden v. Georgia, 461 U S. 660, 669-70 (1983) (“ W [hen determining initially whether the State’s penological interests require imposition
of a term of imprisonment, the sentencing court can consider the entire background of the defendant, including his employment history and
financial resources.”™).

! Bearden v. Georgila, 461 U.S. 670,671=-72 (1983).

¥ 1d. a1668-69.
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Payment of fines

Payment of Money and Community Service

The Biloxi Municipal Court may require you to pay money if you plead guilty or are
convicted of an offense. If you are found NOT GUILTY, the Court will NOT require you to pay
money.

The Court will consider your ability to pay when setting the amount of money you owe
and any payment schedule. If you cannot afford to pay, the Court may require you to do work
to help the community instead

You may pay the full amount that you owe on sentencing day. If you are unable to pay in
full, the Court may place you on a Payment Plan. The Court will consider your ability to pay
when setting the payment schedule

YOUR RIGHTS: If you receive a notice that you owe money to the Court or did not
complete community service, you have the following legal rights:

You have the right to a court hearing before the court can jail you.

The court will NOT put you in jail if you are not able to pay

You MUST appear in court. You could be jailed if you do not.

You have the right to have a lawyer help you at the hearing.

A lawyer can help you avoid jail.

A lawyer can help you explain that you do not have the money to pay or could not
complete community service,

You have the right to ask the Judge to appoint a lawyer to help you at the hearing.

You can ask the Judge to make you pay nothing for the lawyer.

AT THE COURT HEARING:

The Judge will decide whether you can pay.

If you cannot pay, the Judge will decide whether you can pay less or nothing at all,
whether you can pay later, and whether you can work to help the community instead of
paying

If you were not able to complete community service, the Judge will decide whether to
require fewer hours or provide another alternative.

The Judge may decide that you did not pay even though you had the money. The
Judge may decide that you did not work for the community even though you were

able. Only then, may the Judge sentence you to jail.

YOUR DUTY:

You MUST appear in court on the date set on the notice.

FAILURE TO APPEAR may result in your arrest.

You must keep the Court informed of your mailing and residence address.

As soon as reasonably possible after a change in address, you should complete the
Notice of Change of Address and deliver it to the Biloxi Municipal Court Clerk at 170 Porter
Avenue, Biloxi, Mississippi 39530, by one of the following means:

(1) U.S. Mail,

(2) hand delivery to the Biloxi Munjcipal Court Administrator/Clerk'’s office, or

(3) email to coacount@biloxi.ms.us.

You may access the Notice of Change of Address form by clicking here
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LAWFUL COLLECTION OF LEGAL FINANCIAL OBLIGATIONS

A BENCH CARD FOR JUDGES

Courts may not incarcerate a defendant/respondent, or revoke probation, for nonpayment of a court-ordered legal
financial obligation unless the court holds a hearing and makes one of the following findings:

1. The failure to pay was not due to an inability to pay but was wiliful or due to failure to make bona fide efforts to pay; or

2. The failure to pay was not the fault of the defendant/respondent and alternatives to impnisonment are not adequate in
a particular situation to meet the State’s interest in punishment and deterrence.

it a defendant/respondent fails to pay a court-ordered legal financial obligation but the court, after opportunity for a

hearing. finds that the failure to pay was not due to the fault of the defendant/respondent but to lack of financial resources,
the court should consider alternative measures of punishment other than incarceration. Bearden v. Georgia, 461 U.S. 660,

667-669 (1983). Punishment and deterrence can often be served fully by alternative means to incarceration, including an
extension of time to pay or reduction of the amount owed. /d. at 671.

Court-ordered legal financial obligations (LFOs) include all discretionary and mandatory fines, costs, fees, state
assessments, and/or restitution in civil and cniminal cases.

1. Adequate Notice of the Hearing to Determine
Ability to Pay

Notice should include the following information:

a.
b.
C.

Hearing date and time;
Total amount claimed due;

That the court will evaluate the person's ability to pay
at the hearing;

That the person should bring any documentation or
information the court should consider in determining
ability to pay;

That incarceration may result only if alternate
measures are not adequate to meet the state's
interests in punishment and deterrence or the court
finds that the person had the ability to pay and wilifully
refused;

Right to counsel*; and

That a person unable to pay can request payment
alternatives, including, but not limited to, community
service andfor a reduction of the amount owed.

1See Bearden v. Georgia, 461 U.S. 660 (1983)
2 U.S. Dep't of Health & Human Servs.. Poverty Guidelines, Jan.

26, 2016, |

WLDS:-He hhs.
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2. Meaningful Opportunity to Explain at the
Hearing

The person must have an opportunity to explain:

a

b.

Whether the amount charged as due is incorrect; and

The reason(s) for any nonpayment (e.g., inability to
pay).

3. Factors the Court Should Consider to
Determine Willfulness®

a.

b.

Income, including whether income is at or below 125%
of the Federal Poverty Guidelines (FPG);2

For 2016, 125% of FPG is:
$14,850 for an indvwasal,  $30.375 for a family of 4;
$20.025 for a famidy of 2,  $35.550 for a tamaly of 5;
$25.200 for a famdly of 3, $40.725 for a family of 6.

Receipt of needs-based, means-tested public
assistance, Including. but not limited to, Temporary
Assistance for Needy Families (TANF), Supplemental
Security Income (SSI), Social Security Disability
Insurance (SSDI), or veterans’ disability benefits (Such
benefits are not subject to attachment, gamishment,
execution, levy, or other legal process);
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c. Financial resources, assets, financial obligations, and
dependents; Alternative Sanctions to Imprisonment That

d. Whether the person is homeless, incarcerated, or Courts Should Consider When There Is an
resides in a mental health facility; Inability to Pay

e. Basic living expenses, including, but not limited to,
food, rent/mortgage, utilities, medical expenses, a. Reduction of the amount due;
transportation, and child support; b. Extension of time to pay;

f. The person's efforts to acquire additional resources, c. Areasonable payment plan or _
including any permanent or temporary limitations modification of an existing payment plan;
to secure paid work due to disability, mental or d. Credit for community service (Caution:
physical health, homelessness, incarceration, lack of Hours ordered should be proportionate to
transportation, or driving privileges; the violation and take into consideration

g. Other LFOs owed to the court or other courts; Wmmw

h. Whether LFO payment would result in manifest andl Wﬂl responsibilities olgﬂn 0
hardship to the person or his/her dependents; and individual);

i. Any other special ciscumstances that may bear on the e. Credit for completion of a relevant, court-
person’s ability to pay. approved program (e.g., education, job

skills, mental health or drug treatment);

4. Findings by the Court e -

The court should find, on the record, that the person . Waiver or suspension of the amount due.

was provided prior adequate notice of:

a. Hearing dateftime;

b. Failure to pay an LFO is atissue;
¢. The right to counsel®; *Case law establishes that the U.S. Consuitution affords indigent
- persons a right to court-appointed counsel in most post-conviction
d. The defense of inability to pay: proceedings in which the individual faces actual incarceration
e. The opportunity to bring any documents or other for nonpayment of a legal financial obligation, or a suspended
evidence of inability to pay; and sentence of incarceration that would be carried out in the event

. . . of future nonpayment, even if the original sanction was only for
The opportunity to request an altemative sanction to fines and fees. See Best Practices for Determining the Right to
payment or incarceration. Counsel in Legal Financial Obligation Cases.

-

After the ability to pay hearing, the court should also find
on the record that the person was given a meaningful
opportunity to explain the failure to pay.

If the Court determines that incarceration must be

imposed, the Court should make findings about:

1. The financial resources relied upon to conclude that
nonpayment was willful; or

2. I the defendant/respondent was not at fault for
nonpayment, why alternate measures are not
adequate, in the particular case. to meet the state's
interest in punishment and deterrence.

This bench card was produced by the National Task Force on Fines, Fees and Bail Practices. The Task Force is a joint effort of the
and the Conlerence of & it Adr ' ed by the State Justice Institute and the

au of Justice Assistance

T:COSCA
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