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PROCEEDI NGS

THE CLERK: All rise. The United
States District Court is again in session. The
Honor abl e Edward G. Sm th presi ding.

THE COURT: You may be seated. Thank
you.

The Court is called to order. All
parties previously present are once again present.

Attorney O Donnell, you may call your
next w tness.

MS. O DONNELL: Thank you, Your Honor.
We'll call as our last witness Dr. Arthur Abrom

THE COURT: Good afternoon, sir.

DR. ABROM  Good afternoon.

THE CLERK: Pl ease raise your right
hand.

DR. ARTHUR ABROM W TNESS, SWORN

THE COURT: Thank you very nuch, sir.
You may be seat ed.

THE W TNESS: Thank you.

THE COURT: And, sir, would you pl ease
state your full name, spelling your full nanme for the
record.

THE WTNESS: It's Arthur Abrom | ast
name is spelled A-B-R- O M
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THE COURT: Thank you very nuch
THE W TNESS:  Sure.
THE COURT: Counsel, you nmay proceed.
MS. O DONNELL: Thank you very nuch.
DI RECT EXAM NATI ON
BY MS. O DONNELL:

Q Dr. Abrom would you give us a brief
description of your educational background?

A. Sure. | graduated from Susquehanna
University with a nusic education degree, taught nusic
for several years. | then becane a principal at a
pl ace not connected to this which is known as the
Phoeni x Acadeny, but a place called the Phoeni x Center
whi ch was in New Jersey.

After that in 1998 | noved to Pennsyl vani a,
Lancaster, Pennsylvania where | becane the principal
at Lafayette Elenmentary School. | was there through
December of 2007, after which | becanme the coordinator
for federal prograns and school inprovenent for the
entire district. And then in 2011-2012 | was asked to
be the director of student services. | remained in
that position until July of 2015, which was | ast
sumer .

At that point we had sone shifting. | was

al so named the acting director for elenmentary
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education. So beginning this |ast year I was not only
t he people services director, but the acting director
for elementary. So | had 13 reports in ny people
services world and | had 12 el ementary principals.
Decenber 18th we | ost our Special Ed
coordinator. | then becane the Special Ed coordi nator
of gifted and 504 plans. Luckily, we found sonmeone to
fill that position and this past July I'mno |onger
t he people services director. |I'mnow the acting
peopl e services director as |I've been pointed the
elementary director full-tine.

| have ny bachelors, as | said, from

Susquehanna - -

Q Ri ght .

A. -- in music. | have ny masters degree from
Arizona State. | have ny principal's cert from Tenpl e
University. | have ny doctorate from W dener
University and | have ny superintendents -- |I'msorry

-- | have ny superintendent's letter of eligibility
from Tenple. | got ny principal certification while |
was in Arizona.
Q Thank you.
Dr. Abrom as the overseer of 13 or 14
different directors now would Jack Bl ackman be one of

your subordi nates?
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A. Jack was this past year as well as since

2011. Once we hired a new student services director

M. Blackman woul d report to that person.
Q Okay. So enrollnment is or was one of t

departnments that you oversee?

he

A. Yeah. Enrol | nent, sanme situation. Once we

hire someone new, that departnent would al so report to

soneone el se. But Marsha Riddi ck would be ny direct

contact. She's in charge of child accounting.

Q Have you had any conversations with Dr. Rau
since she's cone aboard in terns of her m ssion?
A. Yes. Truly her heart's passion is to ensure

that all children graduate ready for either the

wor kf orce, the mlitary or college. So she wants to

make sure that we are enabling kids to have that
choi ce.

Q And to your know edge or do you have
know edge in terns of what the general purpose of

publ i c education is?

A. To ensure students receive a high school

di pl onma.

Q Okay. Any chal l enges specifically to you or

your school district and carrying out that m ssion?

A. Wel |, specifically, one of the things we've

been tal king about here are ELL students as well

as
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refugee students. | believe we currently have 39
di fferent | anguages represented across our district.
That's a unique chall enge. Qur poverty rate for the
district is 87 to 90 percent dependi ng on what
building you're in. So that also brings a certain set
of difficulties that we need to work through.

Q And what about this subset of refugees that

are ages 17 to 21, any particular challenges with that

group?

A. The fact that they come to us either, one,
not having any credits at all; two, maybe not having
any school experience as well; and then, three, really

just trying to determ ne as we | ook at them you know,
what's the best route for them You know, as we've
heard today and ot her days, you know, do we send them
to the Phoeni x Acadeny because they have the best
chance to maintain -- to obtain those credits to
graduate; do we send themto the regular mddle
school, where do they fall. Because enroll ment falls
to me we al so have the sane problens with is a student
six and do we put himin first grade or do we put him
i n kindergarten or do we put himin second grade.

So we see that ganut across the entire range
from ki ndergarten through twelfth when they're com ng

to us with very |imted paperworKk.
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Q And are we placing themin first or second
grade or ninth or tenth grade based upon their ability
to speak English?

A. No.

Q Are we placing them on the basis of where

they come from their national origin?

A. No.
Q How are we placing then?
A. We're trying to place themwth -- let's go

to the younger grades, so their age appropriate peers.
And that's the best way that we know. Research says
to put themin classes with their age appropriate
peers.
When it cones to the 17 through 21 year

olds, it's -- again, it's a transcript review. That
transcript reviewis done by M. Blackman and he'll
make that assignnent decision after he reviews all the
docunent s.

Q And is that because there are very little or
no age appropriate peers for this group?

A. Correct.

Q Okay. You've heard a little bit of a
di scussi on today about the disparity and maturity
| evel s of students that are between the ages of 17 and

21 and those students that are between the ages of 13
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and 17, did you not?

A | did hear that. Yes.

Q And do you have, from your experience
working with this School District and those particul ar
chal | enges any observations that are relevant to this
proceeding in terns of putting together in a cohort or
ot herwi se those students who have that disparity in
maturity?

A. So | think M. Blackman spoke to it well as
being a counselor. You know, kids are in different
devel opnental stages if you | ook at Piaget's theory.
So where they are in -- as an eight-year old is very
different than where they are as an ei ghteen-year ol d.
So there's that devel opnental process.

The other process he tal ked about is where
are they in life. WMany of our 17 through 21 year
ol ds, as you've heard, are comng in. They may be the
only breadwi nner that's in the famly. They may have
a student who is pregnant. They al so have arranged
marriages at tinmes. So all of those things play into
the difficulties of thembeing able to fully
concentrate on school.

Q And so what -- what's the general practice
in ternms of greeting a student who is ol der, between

the ages of 17 and 21 who is a refugee, who doesn't
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speak the English | anguage? How do we deci de what the
best placenent for that person is?
A. So you want nme to kind of |ike walk through

the enrol |l nent process?

Q. Yes.
A. Okay.
Q Because -- and, again, from your perspective

on your place in the stratosphere. You don't need to
go through the --

A. Well, it's -- I"mjust sitting here
thinking. | mean, we enroll over 2,500 kids a year
when you think of kindergarten and K3 and K4 and the
amount of kids that conme through our system So |'m -
- at this level | get involved when sone of those
situations cone to ne.

But specifically in this area the student
woul d be brought through the enrollnment center.
That's -- Ms. Riddick is in charge and there's five
clerks there that they would bring the paperwork to.
Once they had all that paperwork in placenent, if
we' re speaki ng specifically about a high school
student, whether the student was a refugee student or
not, the transcripts and that information would be
sent to Jack. M. Blackman would review that and make

a decision as to would they be assigned to either
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Phoeni x or M Caskey.

If the student is also a refugee student
that's where Ms. Hilt would be invol ved because M.
Hilt brings a different area of expertise than M.
Bl ackman brings. So that's kind of the process that
we' ve set forth

Q And what's the difference in -- to your
observation of the education and ESL supports, if any,
to these refugee students regardl ess of their age?

For example, a fifteen-year old being placed at
McCaskey or a seventeen-year old being placed at
Phoeni x, what are the differences?

A. So ny understanding -- again, I'mnot in
charge of curriculumat all. I'min charge of process
and those type of things that would fall really to our
assi stant director, assistant superintendent who Amber
reports to.

But nmy understanding is that they're very
simlar in the sense of not only the tinme, the
m nutes, but also the processes, the curriculum all
of those types of things are simlar.

Q So the curriculumis the sane; is that
correct?

A. Correct.

Q But the actual tinme --
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A. M ght be slightly different depending on how
It's worked out. One of the building was on a -- as
we heard a senester based schedule. The other
bui | di ng was based on a year-1|ong schedul e.

Q Now i s socialization and English | anguage,
are they inportant -- are they nore inportant to a
particul ar student comng in than the actual content
-- core curriculumthat is taught and offered.

A. Wel |, again, our goal to graduate students
is how are we going to get themto those credits that
t hey need to accunul ate. So, yes, learning English is
| nportant. Yes, socialization is inportant. But they
can be socialized in other areas such as whether they
be a part of a teamor part of a club or part of an
after school. They don't get a credit for that. So
it's inportant for us that we make sure they're in
classes that they're going to obtain credits.

So for ne the primary one i s making sure
they're in classes when they can obtain credits.

Q Are you famliar with -- personally with any

of the plaintiffs in this case?

A. | have never net any of the six students.
Q What about their resettlenent agents?
A. I have nmet with Elyse Chesson from Lut heran

Refugee Services and | have net with Sheila and |
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al ways say her |ast name wong --

Q Mast er pi echo (ph).

A. Mast er pi echo as well as Val entina Ross.

Q And what conversations did you have with
t hese three | adi es?

A. So | becanme aware that Ms. Chesson requested
a neeting and the -- in that neeting was MR Bl ackman,
Ms. Hilt, myself, Ms. Chesson, Madap (ph) and there
was soneone el se there and | don't renenber their
name. But we net at Reynolds M ddle School. You've
heard us tal k about that.

The neeting started off a little non-
am cabl e as we worked through that m stake, the
i nadvertent e-mail that M. Blackman tal ked about.

Q Okay. That was what drove the first
conversation?

A. That's where we kind of started. | think we
had to get that out of the way to kind of clear the
air. M. Chesson, though, really spoke about the need
to get the students, all of the students into school
because it inpacted their TANF dollars --

Q Okay.

A. -- and that was the funding that they needed
access to to ensure that the famlies would get their

needs net.
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Q And that's a famly decision. That's not a

School District decision?

A. Correct. I'mnot involved with that at all.
Q Okay.
A. It then noved to the two specific students,

whi ch were Kason (ph) as well as Khadi dj a.

Q Okay.

A We |left that neeting and that was the thing
-- those were sone of the things that when Jack and |
went out -- and you heard Jack say we kind of talk
every day. We began to work on those things and we
were able to get them back in school.

Q And you were worried that there was del ays

with their inmrunization records?

A. Not until | got at that neeting that day
Q Okay.
A. There was another nmeeting. | know the

| etter that Ms. Chesson brought to the neeting was
February 17th. It was soon after that. Ms. Chesson,
Sheila, Valentina nyself and Dr. Rau, and that's when
we nmet and we began to listen to sonme of their
concerns that extended beyond just what | heard from
t hat neeting.

Q Okay.

A. In that neeting we tal ked about what are
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sone of the steps that we would take, but the big
thing was Ms. Chesson was fairly -- | don't want to
say confrontational, but just continued to push and
continued to push and Dr. Rau was really new and she
was just trying to learn, you know, what was working
and what was not working. So we made themthe prom se
that we woul d get back to them by year's end. And
that's how we ended that neeting.

I n between that neeting and the neeting
which we held, |I think it was July 13th that we've
referenced --

Q Uh- huh.

A. -- | met with Dr. Rau and Angel Col on who is
t he executive director and we di scussed what were sone
of those changes and what would they | ook |ike. Dr.
Rau shared sonme of them Sonme of them we tal ked down
changi ng the pat down, the entrance intake process.
We tal ked about the orientation process. W talked
about the homework concern. We tal ked about the
backpack concern, cell phones.

So there was a variety of things. And with
working with M. Colon we tal ked about having those
things in place for the followng -- this com ng
school year. And then we got back together with the

resettl ement agency, though, Elyse wasn't there
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because at the tine, July 13th, the agency was no
| onger an agency. So we only net with Sheila and
Val ent i na.

Q Okay.

A. Also in that nmeeting was Anber Hilt to help
address the ESL concerns because, again, those aren't
-- that's not ny area of expertise, and Dr. Powell,
our assistant superintendent al so joined us for that
meet i ng.

Q Okay. And was the fact that sonme of these
students are between the ages of 17 and 21 and should
be treated with a little bit nore sensitivity to their
age?

Yeah. | think that was --

And, in fact, that they're not children?
Uh- huh.

Is that yes?

Yes.

Ckay.

> O > O > O >

Sorry.

Q O her than the TANF dollars, was there
anything else that Ms. Chesson rai sed as being
significant issues in order to place the children?

A. So not necessarily in that first Reynol ds

meeting. Again, that was really focused on that and
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the two students.

Q Ri ght .

A. But as it began to nove forward | was
contacted again. There was going to be another
neeting specifically to discuss Kason and that neeting
was between M. Blackman, Ms. Hilt, Aura Heisey and
El yse, Kason and his mother. | did not attend that
nmeeting. But they reported back to nme that it was

surprising to themthat now there was this bullying

concern.
Q Because they hadn't heard about that before?
A. Yeah. | don't know what the heard. | had

not heard about that fromthe first neeting that we
had to that second tinme that they contacted ne.

Q Al right.

A. | then got involved and provi ded sone
responses after | asked M. Colon to conduct an
i nvestigation. And he spoke to nme. He interviewed
nine different teachers in the building, spoke to a
variety of people. | then responded to Ms. Chesson
t hat based on our investigation the bullying -- and at
the time there were two things: One, that he had his
hair pulled and, two, sonmeone knocked on the bat hroom
door while he was in the restroom Those were the two

t hi ngs that were discussed at that neeting as it was
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rel ated to ne.

So | responded and told them based on that,

we described what bullying is. | nmean, it's ongoing.
It's persistent. |It's not, you know, one or two type
of things. | sent that letter to Ms. Chesson,

encouraged her to encourage her student to get back to
school. And she ended that |ast correspondence wth
me tal king about how he was going to seek counsel at

t hat point.

Q Counsel i ng?

A. No. Counsel as if |awer counsel, not
counsel i ng.

Q Oh, legal counsel. So was the issue of
transferring to McCaskey al so rai sed?

A. Yeah. They -- she expressed that, you know,
he m ght do better, for exanple, if he was able to
enroll in MCaskey. We explained that where he was
with his credits at that tine, that Phoenix would give
hi m t he best chance to graduate, and that he had the
option if he spent sone tine at Phoenix to be able to
then at sone point, you know, recover enough credits
to nove back to McCaskey to get back on track with his
age appropriate peers.

Q So that |'m not m sunderstandi ng your

testinmony. The first neeting that you attended in
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February did not address bullying and did not address
a transfer to McCaskey?
A. So that was the neeting with Dr. Rau. The

first meeting that I had with her was over at

Reynol ds.

Q Okay.

A. So I'"'mreferring to that neeting at
Reynol ds.

Q Okay.

A. In the meeting at -- with Dr. Rau, no,

bul | ying was not an issue. Yes, we would |ike our
students to go to McCaskey was brought up.
Q Okay. So at each one of these neetings was

there a common thenme of we would |ike Kason to go to

McCaskey?
A. No names were nentioned at the neeting with
Dr. Rau. It was nore just kind of in general that

that one of the feelings or one of the concerns that

bot h agenci es had.

Q So they --

A The April neeting was then with Kason at
Phoeni x.

Q So they wanted any refugee that was a nenber

of their or a client of their resettlenment agencies to

be placed in MCaskey --
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McCaskey. They were --

-- as opposed to Phoeni x.

> O >

They were advocating for that at the tine.

Q Okay. And had they done any personal walk
arounds or observations of either school?

A. In the meeting back in February when Elyse
handed us that paperwork she had said in that
paperwork that she had attended an orientation. Wen
we asked Sheila had she ever been in the building she
had said no. Valentina also has a daughter who
attends McCaskey so, yes, she's probably been in the
bui | di ng under the guise of a parent, but not
necessarily as soneone from Church Worl d Servi ces.

Q Okay. And when did -- when was the first
time you heard that Elyse Chesson or any of her
cowor kers, whether -- you know, regardless of which
agency they were with, when did they start talking
about the value of an education as opposed to bullying
or TANF dollars or sonething else?

A. Probably in the neeting with Dr. Rau, but it
wasn't really about that. They really just wanted to
list their concerns and Elyse just kept going, this is
a concern, this is a concern, and she wasn't allow ng
us to have tine to respond which is why we had to end

t he nmeeting and schedul e anot her neeting.
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Q Did you hear as a result of any of those
di scussions in any of the neetings these students
referred to as SLIFE students?

A. No.

Q Did anyone bring up the fact that -- well,
|l et me just ask you this. Do you know if there's any
federal regulations specifics to the education of a
SLI FE student ?

A. | don't believe there are.

Q Do you know whet her or not there are any
federal or state mandates for | anguage devel opnent
I nstructional strategies?

A Not that |'m aware.

Q DO you know whet her or not there's any
federal or state mandates for the time for an L or an
I mm grant or a SLIFE student?

A. So we know we have the beck, which we've
tal ked about earlier today and that provides us sone
recomrendati ons or guidelines.

Q Okay. Is that 1t?

A That's what |'m aware of.

Q Okay. Are there any state recommendati ons
for the education of L's, inmmgrants or SLIFE
student s?

A. So we want to nake sure that there are
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certain things that, you know, they have equal, you
know, opportunities --

Q Okay

A. -- no matter, you know, where they are. W
want to make sure they have equitable staff |ike high
qual ity teaching staff. W want to nake sure they
have exposure to core curriculum standards, and we
want to make sure they have the sanme graduation
requi renments.

Q And is that sonmething that the state
requires or they allow it at a |ocal level, like allow
t he decisions for those things to be made at the | ocal
| evel ?

A. | woul d say beyond graduation requirenments
itself, everything is nore all owable at the | ocal
deci sion | evel.

Q Okay. Do you know whet her or not Phoeni x
has been identified by PDE as an alternative school or
a magnet school ?

A. So | was actually part of that whole
conversation probably three years ago and it was
determined -- we were working with Steve Fi sher who
was in charge of student services up at PDE and was
determ ned that they would be called a magnet school

because they didn't quite fit into, which would be a
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total separate school. So -- but it still nakes the
nost sense because they get their own SPP, which we've
tal ked about today, which is the student perfornmance
profile.

Q And is it -- do you know whet her or not,
based on your conversations with those folks if it's
perm ssible to educate English | anguage | earners at
t he magnet school ?

A. It is permssible, but there's certain
t hi ngs you have to kind of keep in mnd. For exanple,
| i ke we couldn't assign the student there differently
t han we woul d assign other students. W have to treat
all kids the same, whether they be refugee, ELL, so
that's why we just ook at transcripts because that's
the cl eanest way to nake that happen. And, again, we
want to make sure there's equitable opportunities for
the kids when they're assigned there. So --

Q What about the segregation and the cohort?

I s that sonet hi ng PDE cares about?

A. Well, yeah. They don’t want themto be
segregated conpletely or segregated for too |ong.

Q Okay.

M5. O DONNELL: Those are all the
guestions | have. Thank you.

THE W TNESS: COkay. Thank you.
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THE COURT: Thank you very nuch
Counsel or.
And, Attorney Ml nerney, you may CrosSs-
exam ne the w tness.
MS. MCI NERNEY: Just a few questions.
Thank you.
THE COURT: Certainly.
THE W TNESS: Good afternoon.
CROSS- EXAM NATI ON
BY MS. MCI NERNEY:
Q Good afternoon, Dr. Abrom
So you've been in your current position as
di rector of student services since 20117
A. 2011- 2012 year.
Q And you previously testified that M.
Bl ackman made t he assignment decisions with regard to
what - -
A Correct.
Q -- students go to Phoeni x? And you are M.
Bl ackman' s direct supervisor?
A. Correct.
Q And in that capacity you oversee his
execution of his duties?
A. Correct.

Q Okay. So you woul d be responsible for
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ensuring that students are pronptly enrolled in school
as part of those duties of overseeing M. Blackman?

A Both M. Bl ackman and Ms. Riddick. Yes.
They wor k together.

Q Okay. And were you aware of any probl ens

with regard to the enroll nment of students who were

ref ugees?
A. Not until | was asked to cone to that
neeting with Elyse. | was notified by M. Blackman

and Ms. Hilt that they wanted to neet.
Q And what nonth was that?
A Like | said that had to be Decenber.
Q December ?
A. Was when the -- yeah. | would have to -- |
don't have ny cal endar, but it was probably Decenber.
Q So Decenber is the first time you becane

aware of the --

A Yes.

Q -- this issue?

A Yeah.

Q Had this issue ever been raised before by

anyone with respect to students who were experiencing
delays in being enrolled in school ?
A. | know that certain students cone to

enrol | mrent who don't have all of their paperwork,
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their inmmunizations. |'ve seen students cone with
| eaving certificates that we then need to exam ne, are
they a true leaving certificate, is that -- are we
going to qualify that as a diplom or not. So there's
been different things that can cause a del ay.
In this case, this is the first tinme | had

heard refugee students had been del ayed.

Q Were you aware of a state conplaint that was
filed in 2013 regarding a ni neteen-year ol d Napol
student who was denied enrollnment in the School

District of Lancaster beginning in January of 20137

A. Was the nane -- |'’mgoing to say it wong.
Q Ner hanin --

A. But ahoki (ph).

Q - - But ahoki .

A. Yes. Okay. Thank you. The conpl aint was

filed through, I want to say Penn Law Center, if |
remenber correctly. And the issue was he had a school
| eaving certificate.

Q And in that case didn't the district have to
enroll that student and he did end up attending
Phoeni x Acadeny, isn't that right?

A. In the end, yes, that was the decision that
we agreed upon.

Q And you stated during your deposition that
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you net in February concerning the enroll ment delay

regardi ng Khadidja |ssa?

A. No. | was saying | think |I became aware of
t hat --

Q Ch, Decenber.

A. -- at the neeting in Decenber.

Q Okay.

A. The neeting in February was with Elyse,

Sheila, Valentina and Dr. Rau. And | know it was
after February 17th because | know that was the letter
that Elyse presented to us and that was when she had
gone through the orientation process at Phoenix. So
it has to be sonetime after February 17th.

Q Okay. And that particular nmeeting concerned
both the enrollnment of students and the assignnent to

Phoeni x, correct?

A. There was a variety of things in that
letter.
Q When you were attending that neeting at that

poi nt were you aware that Kason had been enrolled in
Novenmber, on Novenber the 2nd, 2015, but he didn't
start attending school until January 20th, 20167

A. So, again, | becane aware of that in
Decenmber and ny instructions were ensuring that we can

get himenrolled as soon as possible.
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Q And with respect to Khadidja she had an
enrol | ment date of Novenber the 18th, but she wasn't
pl aced into a classroomuntil February 17th, after
t hat neeting?

A. Right. And, again, the first time | becane
aware of it was in Decenber.

Q And were you aware that Sui Hnem had
experienced a simlar delay. She was enrolled on
Novenber 18th. She did not start school until
February the 26th, 2016? Wre you aware of that at
that tinme?

A. | was not aware of any of the four other
students. In fact, it was a surprise to ne that when
we were served the lawsuit that there were four other
students naned.

Q And were you surprised that Van Li also
experienced a delay of five weeks?

A. Again, | didn't know those things.

Q So what in response did you do in terns of
I nvestigating this issue?

A So part of what we're doing, we started to
tal k about what were the changes we were going to nake
at Phoenix. | shared sonme of those. And then M.

Bl ackman and |, as he said, we spoke. W started

t al ki ng about devel oping a new forum and a new process
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in the enroll nent office.

Part of this transition has caused ne to
kind of step back a little bit in the sense that |I'm
now transitioning to a new job and I'"'mtrying to
ensure that the new director of student services can
make sonme of those decisions. Child accounting,
Marsha Ri ddi ck, actually now reports to our new chi ef

financial officer and that's Matt Perzuara (ph). So

those are sonme of the things that I will informthem
of. But they have to work those things out --
Q. So --
A. -- as I'mno | onger their direct supervisor.
Q So you're no longer in this position so you

won't be making any changes at this point? That would
be --

A. "1l be supporting whatever changes we
decide to make, but | can't direct those changes. So
sone of the last things that M. Blackman tal ked about
I's developing that form trying to nove those kids
t hrough faster. W even tal ked about noving M.

Bl ackman's office directly down to the enroll nent
office, trying to speed up that process.

Q And that's essentially with regard to
comruni cation as he testified, not with regard to

changes in witten policy; is that correct?
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A. Communi cation is one aspect. Wat are you
referring to when you say witten policy?

Q Whet her there would be any policies that
woul d go into effect regarding this issue? He did not
testify about anything in that regard.

A. | ' ve heard policy used a lot and I'm --
policy can only be witten by the board. W, as
directors, can inplenment practices. So, yes, we'll be
i npl enenting different practices, but | can't
institute a policy w thout having that go through
board approval.

M5. MCI NERNEY: That's all the
guestions | have at this tine.

THE COURT: Thank you very nuch
Counsel or.

Attorney O Donnell, do you have any
redirect?

MS. O DONNELL: Nothing further.

THE COURT: Very well.

And, sir, were there any efforts to try
to resolve this matter with the refugee organi zations
or with the attorneys once the |lawsuit was filed or
didit all stop?

THE WTNESS: So we received -- ['11

address the first part first about the agencies. It
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was truly ny understandi ng when we |eft that neeting

I n February that we nade a promse -- | was there with
Dr. Rau nyself. We will look into these things. W
will institute changes, and at the end of the year
we'll get back to you and | et you know what these

changes are.

As you heard Dr. Rau say it was
di sappointing that we weren't afforded that
opportunity to allow us the tine to really look into
it, do some discovery ourselves and then, here are the
suggest ed changes.

But M. Col on has been working with us
the whole tine, was very open to these changes. W
have a great relationship with the Phoeni x Center and
t hey' ve al ways been willing to work on that
relationship with us.

Now t he second pi ece when you nenti oned
the | awers, upon receipt of the letter, the -- let ne
back up. In March we received an -- |'mgoing to use
the terman OOR or an OCR conplaint. Okay. W then
received a letter on April 26th. That was the letter
t hat was addressed to Ms. Heisey, Dr. Rau and nysel f.
At that point inferring where we were heading and in
light of the fact that Ms. Chesson had sent ne an e-

mail in April saying, ny client is now seeking
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counsel, neaning | egal counsel, once that |etter cane
to me on April 26th | turned that over to our general
solicitor at the tinme and he was the person who then
beconmes involved. |I'mnot a |awer, don't want to be
a lawer. 1've learned a | ot about that the |last few
days here. But then it becones |awer to | awer
conversati on.

THE COURT: Yes. And you can
under stand why the enpl oyees or the case managers of
t hese refugee organi zations are very sensitive to any
signs or indications of discrimnation against these
refugees that we are giving asylumto.

And so when a refugee caseworker sees
t hat refugees are not being enrolled in accordance
with Pennsylvania law and in fact there are
significant delays, and then a category of them those
17 to 21, are being sent to what could possibly be
deened an alternative school or a magnet school, it's
not even -- it's an acadeny run by a private
organi zation that seens to specialize in children that
have chal |l enges, but those chall enges generally seem
to be behavioral chall enges, enotional chall enges, a
| ot of I EP issues, things along those sort.

THE W TNESS: Yeah, | --

THE COURT: And the only reason | say
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that -- | could be wong about that, that's --

THE W TNESS: Yeah, | disagree --

THE COURT: -- what |I'mgetting to --

THE WTNESS: -- with a lot of that,
but that's okay.

THE COURT: -- the reason | get that
I npression is why would the entrance procedures be so
much different at Phoenix than they are at MCaskey if
the child that you're dealing with you weren't nore
concerned that they were going to be a behavi oral
pr obl enf?

THE W TNESS: Well, again, ny
perspective being up here --

THE COURT: Right.

THE W TNESS: -- | learned a lot, |
need to be down a little nore in sone of the decision
making in those issues; that's ny m stake and ny
| esson. But to assunme that Phoenix is not a good
pl ace for kids when it exists to help kids get
credits, when the goal is to ensure that that student
gets a high school diplom, the key to that is and
you've heard us tal k about, nore noney over their
[ifetine: able to do better with healthcare, able to
access college. There's so many things that are

opened up to students once you get that high school
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di pl onma.

My concern is if you put that 20-year-
old -- I know you've heard fromothers and different
t heories and, you know, researches -- that 20-year-

ol d, sonething is going to happen with their life or
they're not going to be able to progress to
graduation. So then you send that student out in the
worl d, they have to go, what, pursue a GED, which is
now harder than it is to get the high school diplom

| wouldn't characterize Phoenix as a school for

mal adj usted or behavi or problens, that's not what they
exist to do. They exist to help students who need to
accunul ate credits.

THE COURT: Well, what type of student
typically would have fallen so far behind in credits
t hat they have to go to a school has accel erated
| earning to gain credits but these children with
chal | enges?

THE W TNESS: Students with those life
experiences, but that doesn't nean they're discipline
problenms. | nmean, there's a difference between
Phoeni x and Buehrle. Buehrle, which is also run by
Camel ot, which we haven't discussed a lot, is an AEDY
program so Alternative Education for Disruptive

Youth. Students are placed there because they brought
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a weapon, drugs, second fight, terroristic threats,

all of those type of things. Those students are

pl aced there because of a discipline issue. W do not
pl ace students at Phoeni x because they're a discipline
I ssue and there's a reason there's the distinction

bet ween the two.

THE COURT: Now, the plaintiffs have
I ntroduced evidence to suggest that the opportunities
avai |l abl e at McCaskey are significantly greater than
the opportunities avail able at Phoeni x, or at |east
even if they're avail able at Phoenix, they're really
unat t ai nabl e because of the difficulties involved in
t aki ng advantage of them

And | think the response fromthe
def ense has been, yes, but they don't have the tinme to
t ake advantage of all those opportunities because we
have to get them these accelerated credits to get them
this diplom so that they can nove on with their life.
s that a fair way this is all devel opi ng?

THE WTNESS: | agree. | think it's a
difficult choice, but again we exist to ensure that
students | eave us and | eave us with a dipl oma.

THE COURT: Now, woul dn't your -- not
to interrupt you, but wouldn't your goal in achieving

that be a |lot easier if you weren't so concerned that
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t hey graduate when they're 17 or 18 with their age
peers and were willing to use the state |aw maxi nrum of
217

THE WTNESS: Well, the state | aw
maxi mum of 21 was really put into place originally for
students that had special needs. It was, you know,
for students who had a nodified curriculum So sone
of these students, for exanple, it's not that they
don't need that time, the question is will a 20-year-
old and a 21-year-old want to go to high school every
day when they're working, they're taking care of
babi es, and they're in a class with a 13-or-14-year-
old. It's, one, it can be viewed as just not
appropriate, but, two, | nean, all of us have kids
and, you know, we try to put ourselves in the position
and say, if | had a 21-year-old, would |I want that 21-
year-old -- would they go to school every day with a
13-year-old? It's too nuch of an age disparity.

THE COURT: Okay, thank you very nuch.

Attorney O Donnell, do you have any
guestions in light of the Court's questions?

MS. O DONNELL: Just one qualification.

REDI RECT EXAM NATI ON

BY MS. O DONNELL:

Q Is it so much an age disparity as maturity
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di sparity?

A. Yeah, as we tal ked earlier about the social,

enotional, the devel opnent stages where kids are,
they're just in very, very different places.

Q A 21-year-old is old enough to purchase

al cohol ?
A Purchase al cohol, drive a car --
Q Ei ght een-year-olds are old enough to die for

their country and vote?
A. Well, and can | add sonething to what we
ki nd of discussed? | can't force an 18-year-old to

come to school .

Q Because of the conpul sory and --

A Correct.

Q -- mandatory --

A They're their own -- they have their own

FERPA rights at that point. So you can put them
there --

Q What's a FERPA right?

A. They own their own rights to their own
records. So under -- from 17 down, you have to get
parent perm ssion; from 18 and above, they own their
own rights. So they can even --

Q You don't send the grades to Mom and Dad?

A. Correct. And believe nme, at college | get
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the bill, but not the grades. So you asked earlier
about an uni ntended consequence: ny concern would be
t hat you have nore kids that w nd up dropping out, not
| eaving with their diplom, because that's what we've
seen.

THE COURT: Thank you very much, sir.

Attorney Ml nerney, do you have any
guestions in light of the Court's questions?

MS. MCINERNEY: No, | don't, Your
Honor .

THE COURT: Sir, thank you very nuch.

THE W TNESS: Thank you.

THE COURT: You may step down.

And, Attorney O Donnell, do you have
any further evidence to present at this tinme?

MS. O DONNELL: We have no further,
we're going to rest. Thank you.

THE COURT: Thank you, Counsel or.

MR. WALCZAK: Your Honor, we have two
exhibits we would nove into evidence.

THE COURT: Certainly, sir.

MR. WALCZAK: One is actually an
oversight frombefore. |It's Exhibit 1, which is just
a 30(b)(6) notice which sets out the topics for the

witnesses. |It's kind of a housekeeping, there
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shoul dn't be an objection to the exhibit.

THE COURT: Attorney O Donnell, is
t here any objection?

MS. O DONNELL: No.

THE COURT: Very wel | .

MR. WALCZAK: And the other would be
94, which is the Phoeni x and McCaskey school profiles
that we viewed with Ms. Hei sey.

THE COURT: And | know, Attorney
O Donnel |, you raised an issue that those were
downl oaded off of the Internet, | guess yesterday?

MR. WALCZAK: Just part of it. 2013
and ' 14 was actually identified as an exhibit, 87. So
it's -- what was added to 94 was data that was
downl oaded actually yesterday.

THE COURT: Attorney O Donnell?

MS. O DONNELL: My concern with this
exhibit is that it reflects information, as the
wtness testified, as Ms. Heisey testified, that's
fromthe year prior to what's being reflected in these
reports and |'mnot sure if the Court took notice of
that, and apparently was being cross-exam ned on
i nformation that's not current.

So to the extent that it's useful to

you, | have no objection, | just don't think it's
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useful .

THE COURT: It does show in general
terns disparities between the two institutions
certainly.

MS. O DONNELL: Based on these nunbers
that don't appear to be correct. But again, if you
find that hel pful, that's really up to you as the fact
finder.

THE COURT: All right.

MS. O DONNELL: Okay.

THE COURT: Then | will w thout
objection admt both of these exhibits, and that one
was 94, into evidence.

(Plaintiffs' Exhibit Nos. 1 and 94 received)

THE COURT: So what was the nunber of
the first, the 30(b)(6) notice, does that have a
nunber ?

MR. WALCZAK: 1.

THE COURT: That is Plaintiffs' Exhibit
1. Thank you very nuch.

And | understand the plaintiffs do have
a witness in rebuttal.

MS. MCI NERNEY: Yes, we call Marianne
Otiz to the stand.

THE CLERK: Pl ease remain standing and
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rai se your right hand.
MARI ANNE ORTI Z, W TNESS, SWORN

THE COURT: Thank you very nuch, ma' am
Ma' am pl ease be seated. And, ma'am would you pl ease
state your full name, spelling your |ast nanme for the
record?

THE WTNESS: MW nanme is Marianne
Otiz, last nane OR-T-1-2Z

THE COURT: Thank you very nuch.

Counsel or, you may proceed.

MS. MCI NERNEY: Thank you, Your Honor.

DI RECT EXAM NATI ON

BY MS. MCI NERNEY:

Q Ms. Ortiz, where do you live?
A. I live in Lancaster.
Q And were you subpoenaed to be here today and

to testify?

A. Yes, | was.
Q And where do you currently work?
A. l"mcurrently working at the York City

School District.
Q And what is your job title there?
A. | aman ESL first grade teacher.
Q And when did you start working in that

position?
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A Last week was the first week -- actually --
yeah, |ast week was the first week of professional
devel opnent.

Q And prior to your current position, where

did you work?

A. | worked at Phoeni x Acadeny.

Q And how | ong were you enpl oyed at Phoeni x
Acadeny?

A. | was there for six years.

Q And who was your enployer during those siXx

A. Phoeni x Acadeny.

Q What is your educational background?

A. | got ny Bachelor's fromMllersville
Uni versity, elenmentary education, wth an ESL
certification.

Q So you have a Bachelor's in elenentary
education; do you have a Bachelor's in secondary
education?

A | do not.

Q Do you have any certification or degree in
secondary education?

A. | do not.

Q And when you wor ked at Phoeni x, were they

aware of this fact?
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A. Yes, they were.

Q And do you have any specialized
certifications?

A My ESL certification.

Q How | ong have you had that?

A. |'ve had that since 20009.

Q And during the tinme that you worked at
Phoeni x, did Canel ot manage the school on a day-to-day
basi s?

A. Yes.

Q And did you have any prior teaching
experience before comng to Phoeni x Acadeny?

A. No, | did not. It was a part-tinme position
at an elenmentary school as a teacher's aide/ ESL
assi st ant.

Q And so was wor ki ng at Phoeni x as an ESL
teacher your first full-tinme position?

A Yes, it was.

Q Now, at Phoeni x Acadeny are there any non-
refugee i mm grant students who have limted or

i nterrupted schooling --

A Yes.

Q -- that you're aware of?

A. Yes.

Q And what countries would they be fronf
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A. | believe we had one from Et hiopia, we've
had children from Dom ni can Republic and Haitian
chil dren.

Q And those are students who would be at the
entering |l evel of English proficiency?

A. Yes.

Q And is the ESL program at Phoeni x the sane
as the ESL program at MCaskey?

A. | don't feel it as the same, that's just ny
opinion. | feel that the international school is a
better placenent for the entering students.

Q I n what ways are the ESL prograns at
McCaskey and at Phoeni x different?

A. My understanding of the international school
Is that, first of all, they don't have an accel erated
program Phoeni x has an accel erated program --

Q And McCaskey is not?

A. My understanding, no, it's not. As well as
| was al ways under the inpression that at the
I nternational school the entering students were in
shel tered cl asses, as opposed to Phoenix they are not
in sheltered-content classes. | also feel that I
al ways thought that the teachers at the international
school were certified in their content area, as well

as they all had ESL certifications, and at Phoeni x
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there are just a few teachers who have ESL
certifications.

Q And do you know anyt hi ng about the English
proficiency |level of the students in the international
school at MCaskey? Do you know what |evel they are,
whet her they're entering or enmergent or devel opi ng?

A I'"mnot quite sure of the levels. | was
al ways -- | just thought they were all entering and
possi bly enmergi ng students, but |I'm not 100-percent
sure.

Q Do you have any information about what their
day is |like at McCaskey in terms of whether those --

the entering-level students stay together in that

nodel ?
A. | always thought it was a little small --
| i ke considered a small |earning conmunity and t hat

they did stay together, which mde them feel nore
confortable, that's what | understood.

Q Now, at Phoeni x are the students grouped in
-- as entering-level students in their content
classes? Are they only entering students or is it a
range of English -- of --

A. No, it's a variety. There are various
|l evels in their content classes and they're in there

with students who are native speakers.
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That's in their content cl asses?
Yes.

And what about in their ESL cl asses?

> O > O

They are pretty nmuch -- as far as what | did
was | would have the entering and energi ng students.
So you had two | evels --

Yes, | did.

of students --

o >» O >» O

-- of English | anguage | earners at Phoeni x.
And how nmuch ESL instruction is
provi ded at Phoeni x?

A. Well, direct instruction, that would -- |
guess that cane from nme, obviously; that was basically
80 m nut es.

Q Okay. And are there other differences with
respect to staffing or coordination or services
bet ween the ESL program at McCaskey for entering-Ievel
students and the ESL program at Phoeni x?

A. | think as far as the staffing, | believe at
the international school they have a para-educator on
a reqgul ar basis, whereas at Phoeni x they would only
have t he para-educator once a week.

Q And is there any -- are there any

differences with regard to the coordi nation of
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services?

A. Well, we don't have a coordi nator at
Phoeni x.

Q Aren't you the ESL coordi nator at Phoeni x?

A. No. I'mthe building contact person. |
sinply refer to nyself as the ESL teacher, | was not

t he coordi nat or

Q So you didn't have any supervisory functions
over --

A No.

Q -- the other teachers?

A No, | did not, no.

Q And you weren't responsible in any way for

progranmm ng at Phoenix --

A. I --
Q -- you were just a teacher?
A. | al ways saw nyself as just a teacher. The

School District of Lancaster has building contacts, so
| was the buil ding contact.

Q And what did that nean?

A That pretty nuch neant that if Anmber Hilt
want ed sonmething, if she wanted PINS (ph) report to be
done, that would cone to ne and it would not go to Ms.
Weat hers. | was responsible for doing that, that's

just an exanple. So she wouldn't send both of us or,
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if you're counting Kell eher, she would not send
information to all three of us, it would cone to ne.
Q Ckay. And are there any other differences
bet ween McCaskey and Phoeni x at schools that would
| mpact imm grant entering-level students?
A. Well, at international school it's |ess

restrictive because they don't have the pat-down.

Q Okay. Are there any differences in teaching
staf f?
A. As far as the teaching staff, as | stated, |

believe at the international school all those teachers
are certified in ESL as well as their content area.

Q Are there any other qualifications that they
woul d have that wouldn't be -- for exanple, would you
be able to teach at M Caskey?

A. No, | would not.

Q And why is that?

A. Because | amnot -- | do not have a degree
I n high school communication arts.

Q And do all the teachers at M Caskey have --
are they certified in secondary education?

A. | believe they would have to be, yes, or
t hey woul d not be able to be teaching there.

Q Are there any other differences between

McCaskey and Phoeni x that would i npact this particul ar
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group of students with regard to resources or
t echnol ogy?

A. Well, as far as resources, at international
school they would definitely have nore resources.
They have | aptop carts, which is a ot of |aptops on a
cart which can be taken from classroomto cl assroom

and at Phoeni x Acadeny they do not have that.

Q And are there small |earning comunities at
Phoeni x?
A. No.

Q But there are at MCaskey?

A. My under st andi ng, yes.

Q At this past year was there any co-teaching
at Phoeni x?

A Not that | -- not that | did, no.

Q You nentioned at the international school is
a sheltered instruction; is that correct?

A. That's my understandi ng, yes.

Q And what woul d the Phoeni x ESL program be if
the students are in with a range of students,

i ncl udi ng native speakers, in content classes.

A Well, | do direct instruction.

Q Okay, but what --

A. And - -

Q -- about -- are they also -- are their
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content cl asses sheltered at Phoeni x?
A. No.
Q Ckay. So why don't we tal k about your

particul ar responsibilities?

A. Okay.

Q How many ESL cl asses did you teach at
Phoeni x?

A. | did two high school classes in the
nor ni ng - -

Q And what | evel of English proficiency?
A Entering -- they were entering and energing
cl asses.

Q And they were grouped together, both

entering --
A. Yes.
Q -- and energent together --
A. Yes.
Q -- in the sanme class? Okay.
A And ny third period consisted of resource

for mddle school, but | also did direct instruction
because we were trying to make sure that the mddle
school kids were serviced as well, and then sixth
period was a resource.

Q Okay. Can you explain what a resource

period is?
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A. Yes. A resource period for the sixth
period, that was used with -- when there were ESL
students who needed assistance in their classes. For
I nstance, if sonmebody was struggling in science, they
were allowed -- if they had science that period, they
could cone to ny class and | could try and hel p them
under st and what they had to do.

Q And so you had one period for high school of
that -- of the resource period, correct?

A. That's correct.

Q Ckay. And during that period class, did you
coordinate with the content teachers so that you were
teaching themthe curriculum-- you know, coordinating
to teach the curriculumof that particular class, or
woul d they just cone to you?

A. They woul d just cone to ne, because they
were -- at tinmes | mght have a couple students who
needed help in science and maybe | had ot her students
t hat m ght need help in social studies, so they would
just come to ne. It was pretty nuch just |ike an
open-door policy for sixth period resource.

Q Was there any formalized, you know, sort of
protocol with the content teachers so that you would
know what they were teaching that day, was there

anything like that?
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A. No, no.
Q Ckay. And about approxi mately how many
students would cone to you in your high school

resource period?

A. It really varied on the senmester. The first
senester -- I'mreferring to the year that just
finished -- probably sixth period, sonetines seven to

ei ght students, but then the second senmester |
probably woul d have like one or two. And it really
varied on the day as well.

Q And how woul d you know how nmany students you
woul d have or how would you have those students -- how
woul d those students be identified to you that woul d
come to you?

A. They would just conme. | nean, | didn't have
a sign-in sheet, they would just cone.

Q Was there anyone that you contacted to |et
t hem know t hat you were avail abl e?

A. Oh, that woul d be discussed with the team
| eader. The team | eader would know what period | was
avai |l abl e for resource.

Q And would this be called pull-out, what
you' re descri bi ng?

A. | guess it can be seen as pull-out, yes.

Q And did you provide any push-in?
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A. | did not, no.
Q Ckay.
A. | had -- for the first marking period, |

think I was pushing in for math, and then that
switched to nmy third-period resource and then | was
al so teaching. So it really depends on what senester
we are referring to.

Q So you had two periods where you provide
direct ESL instruction and then you had one peri od
where you were available if students wanted to cone to
you?

A Yes, that's correct.

Q Okay. And were there other ESL teachers at
Phoeni x?

A. Yes.

Q And who were they?

A Ms. Weathers is an ESL teacher and M.
Kel | eher is also an ESL teacher.

Q Do you know when they were certified?

A Il think it was 2013, | think.

Q Bot h of thent

A. | believe -- yes, because | believe they
t ook cl asses together.

Q So prior to that you were the only ESL --

A. Yes.
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Q -- certified person? Ckay.
And what were their responsibilities?

VWhat did Ms. Weat hers do?

A. Ms. Weathers was -- pretty nmuch she had sone
of her own classes that she was teaching and she woul d
al so push into various cl asses.

Q And what class did she teach?

A. She did develop -- primarily she was able to
teach the devel opi ng students.
When you say devel opi ng students --
That's the third --
-- what is that in term --
-- level --
-- of the levels?
That would be the third | evel of students.
So that's Level 3?
Yes.

Okay. And did she teach a content course?

> o >» 0 >» O >» O > O

Wll, it's -- fromwhat | understand here
today, it's conmmunication arts.

Q Okay. And that would include -- that would
be Level 3 or all different |evels?

A. No, it was Level 3 one of her peri ods.

Q And did she also -- did she do any push-in

or pull-out?
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A. She did push-in.

Q And do you know when she provided that?

A. | believe it was her first period, as well
as her fifth period, that she did push-in.

Q And for which students did she provide that,
any |evel of English |anguage | earner?

A. Yes.

Q So her first period would have been a peri od
where you were teaching ESL instruction --
Yes.

-- that you were providing that?

> O »

That's correct.

Q Okay. And how did that work, how did the
push-in work? Did students approach her; was that
formalized?

A. Well, it was sonething that if we would find
out who needed help, there were tinmes that teachers
woul d speak to ne or Ms. Weat hers, and then we woul d
pretty much determ ne who needed the nost hel p and
that's how Ms. Weathers would go in. For instance,
she was hel ping out in the math cl ass because there
was a student who wanted to graduate, was going to be
graduati ng, but he was struggling in math class. So
Ms. Weathers -- that was towards the end, that pretty

much was probably the second senester -- she was
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hel ping himon a regul ar basis.

Q Ckay. So she had the two periods as well as
she taught communication arts?

A. Yes.

Q Okay. And so with regard to Ms. Wat hers,
do you know how many students she provided push-in
for; do you know which classes she covered?

A No, I"'mreally not sure.

Q And what about M. Kell eher?

A. M. Kell eher was teaching social studies.

Q Did he provide any direct ESL instruction to

students?
A. No.
Q Okay. And in his class, was that a range of

students in his class in ternms of their level, their
English proficiency level in social studies class?

A. Yes, that's my understandi ng.

Q Okay. And how many English | anguage
| earners are at Phoenix this past school year?

A. Pretty much it varied from90 to 101.

Q Okay. And when you tal k about a casel oad
for English | anguage | earners, what was the casel oad
ratio of teachers to students at Phoeni x?

A. | always saw it as 50-50, Ms. Weathers and
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Q So 1 to 507
A. Yes --

Q Okay

A. -- yes.

Q And what about the skills prep class, did

you provide services in that skills prep class --

A. No.

Q -- at Phoeni x?

A. I"mnot famliar with skills prep.

Q Do you know what it is?

A. No.

Q Do you know if it's --

A | think it has to do with math and CA

classes to try and help the students, but |I've never
seen the program so no.

Q I's that an ESL cl ass?

A. Not that | know, no.

Q I s that conputer-based?

A. | believe so, yes. It is held in the

conputer |lab, so | would have to say yes.

Q Several students have testified through this

hearing that they were sitting in class with native
speakers, they didn't understand anything that was
goi ng on and they were not receiving accommodati ons.

Woul d that surprise you?

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 00 N oo o b~ wWw N P

NCRE SR SR R N o e e e i o
a A W N P O © 00 N O 00~ W N ., O

Page 59

A As far as the accommpdati ons, teachers were
supposed to be doing accommodations. So it really
varies on what type of accommpbdations we're
di scussing. Like exactly what are you referring to as
far as accommodati ons?

Q To ensure that the English | anguage
| earners, the entering-I|evel students in particular,
were able to access the curriculum and the content?

A Il think it would be difficult at tinmes for
the teachers to remenber best ESL practices because
they weren't certified in ESL. So | guess it wouldn't
surprise ne.

Q And do you think it was at all difficult for
the teachers to the accelerated programto nake
accommmodations for entering-level English | anguage
| ear ners?

A. I think it was difficult for themto
actually renmenber exactly, you know, an accommpdati on
Isn't speaking |ouder; that's not an accommmodati on,
just slow it down. | think there were certain things
that possibly sonme teachers that aren't famliar with
ESL would forget. There are things that | just do
naturally, | don't even realize that |'m doing them
It just cones naturally from experience. So | think

it would be difficult for sone teachers, yes.
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Q Do you have any opinion about providing this
-- these accommdati ons and providi ng enough support
for students who are entering-level limted -- who
have limted schooling, these entering-|level students

in content cl asses?

A. Do | have an opinion on that?
Q Yes.
A. It's difficult. It's difficult to work with

students who have limted formal schooling, it is a
chal | enge.
Q And do you think it's nore difficult in an

accel er at ed nodel --

A. Yes.

Q -- to provide that?

A. Yes.

Q And why is that?

A | think just because it seens to -- | don't

know, possibly you think accel erated, you think, oh,
my gosh, this is going faster, for them you woul d want
themto be in an extended program and things woul d
have to be slowed down. That's how !l viewit. So,
yes, it is difficult.

Q What do you think are the particul ar needs
of students who are entering-level, |imted-schooling

Engl i sh | anguage | earners that we've been tal king
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about here in this court?

A. I think they need things. | think they need
nore assi stance, nore tinme to learn things, possibly
have not just one teacher would be wonderful. There
could be an aide in the classroomas well, and not to
be in with various levels. | think it's so nuch --
their anxiety level is |ower when they're anpngst
students that they feel confortable wth.

For exanple, Ms. Heisey spoke earlier
about Anyermu. Anyenu had attended summer school,
bel i eve the refugee program | believe it was tw ce,
but he really did not attend the after-school program
he had the opportunity, but he did not attend the
after-school program And it just nakes ne wonder,
did he not attend the after-school program because he
realized it wasn't just for refugee students? Now,
that's just nme wondering. |'mnot sure why he didn't
attend the after-school program but he did al ways
conme to the refugee program So is it because he felt
nore confortable that he knew it was a refugee program
and he felt that he was |ike the peers in the refugee
progranf? |'mnot sure, that's just sonething I
wonder ed.

Q Wth respect to ESL instruction, do you

believe that these entering-I|evel students who have
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limted or interrupted schooling need nore support,
need nore ESL instruction than 80 m nutes?

A. Ch, ny gosh, yes. Yes, definitely.

Q And why is that?

A. Because if they're limted even in their own
| anguage, if they've had interrupted schooling in
their own country, then they haven't devel oped a
strong foundation in their own | anguage. So it's
going to be that nmuch harder for themto try and
devel op a foundation in the English | anguage.

Q And while you were at Phoeni x over the six-
year period, did you provide accommodati ons during
testing of English | anguage |earners in their subject
or content cl asses?

A. Only if the teacher would ask if they could
send a student down, but it wasn't always feasible for
me because | did teach classes as well.

Q And were there any accommodation -- any
translation with respect to standardi zed tests that
you were aware of?

A. Yes.

Q And what | anguages woul d t hose be?

A. Definitely Spanish and Nepali, and | believe
at one tinme there was another one, but I'"'mnot quite

sure of what it was.
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Q So it would only be limted to those
| anguages.
A. Yes.
Q And - -
A. That have occurred, yes.
Q And were interpretation and transl ation

services provided to English | anguage | earners at

Phoeni x?

A. If we have to call the | anguage |line, yes.
|"ve only used the | anguage time -- probably in the
six years | was there, | probably only used it three
times. | made sure that | would call Churchw Il (ph)

services when | had the business card if | felt that

t hey needed translation. And sonetinmes | used their

peers. And often enough, | did use Google translator.
Q And how often did you use Google Transl ate?
A. | would say | would use it probably every
day. There were tines that | wanted to -- for
Khadi dja, for exanple. |If | had to communicate with
Khadidja, | would use it on a regular basis with her.
Q Did you use it with every student?
A If | had to, sure. But it wasn't on a

regul ar basis with every student.
Q How often did other teachers use any of

t hose resources?
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A. l|'"'m not sure. But I -- | nean, | wasn't in

their classroom but | renmenber other teachers
mentioning that they've used it.
Q And to your know edge, did the district
transl ate any docunents for English | anguage | earners?
recal |

A. Yes. | seeing the parent formthat

goes home. That would cone to ne directly. And that
was translated in whatever | anguage was needed.

Q And were report cards translated? Wre
noti ces about parent activities translated, to your
know edge?

A. No, not to ny know edge.

Q And what about electronic dictionaries?
Were they provided in all classes at Phoeni x?

A I'"mnot fam liar about electronic
dictionaries. | was provided various dictionaries in
vari ous | anguages but | don't know anythi ng about
el ectronic dictionaries.

Q To your know edge, how often were

communi cations to parents transl ated?

A. I've --

Q Just the notification letter?

A. Yes. Yeah. So |I'mnot quite sure.

Q Ckay. And were there any other parent
academ es, anything that you're aware of that took
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pl ace at Phoeni x?

A. Wel |, at Phoeni x, they would have -- they do
hol d several functions. | think the beginning of the
school year, they have sonething called fall fest.
And they've had several other ones. |I'mnot quite
sure what they were, but, yes, they have held them

Q And woul d t hose docunents be provided in a
nati ve | anguage for a parent?

A | don't believe so.

Q And with respect to extracurricul ars, based
on your observations, did nost inmmgrant English
| anguage | earners who attended Phoeni x participate in
any clubs or extracurricular activity?

A. No.

Q And why was that?

A. | don't think they knew that they could
possi bly participate in any activity. So, no, not at
all. If -- 1 can recall one student who happens to be
an immgrant. He played baseball but that's because
he canme to us directly from McCaskey. So he al ready
knew the system He knew what his choi ces were.

Q And with respect to your being an ESL
t eacher, was soneone in the ESL departnent overseeing
you? Did --

A. Yes.
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Q And who woul d that be?

A Amber Hilt.

Q And how often were you observed by her or by
any menber of the ESL departnent of the school

district of Lancaster? How often in a year were

you - -
A Once --
Q -- Observed?
A. -- by Kaitlin Bartlett and possibly twice in

t he sumrer refugee program by Anber Hilt.
Q When you say once, was that over the six

year period?

A Yes.

Q And that was in 2014?

A Yes. | believe that's when it was.

Q Ckay. And did that result in any fornal

docunent ati on?

Yes.

She provided you with feedback --
Yeah. She did.

-- concerning her observation?

> O > O >

She did, yes.
Q And did you receive any other feedback with
regard to classroom observation?

A. O her feedback from --
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Q From t he ESL departnent?

A. No. No.

Q You were reviewed by a Ms. Heisey, right?

A. Yes.

Q And all other teachers are?

A. Yes.

Q. And she's not certified in ESL, is that
correct?

A. That's correct.

Q Ckay. And you nentioned a sunmer prograntf?

A. Yes.

Q Was that the refugee program --

A. Sunmmer program Yyes.

Q -- that had a federal grant?

A. Yes.

Q. Ckay. And that was Ms. Hilt?

A. Yes.

Q And what year was that?

A. | believe that was the year 2015 and 2014.

Q So over the six year period, you were only

observed during the school year on one occasi on.
A. Yes.
Q. Ckay. And over the six-year tenure at
Phoeni x, did you provide trainings for content

t eachers at Phoeni x concerni ng ESL?
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A. Yes.
Q And what were those trainings?
A. The trainings came fromthe district. So it

pretty much invol ved best practices, denographics and
a variety of other things.
Q And did you provide those in 2011 when you

first got there?

A. No. No, not that | can recall. There
wasn't -- when we first got there, | don't really
remenber being guided very well. | think there was a

di sconnect between the district and Phoeni x. At | east
that's nmy opinion. And | don't renenber speaking to

anyone fromthe ESL departnent back then.

Q And how | ong were the trainings that you
provi ded?
A. They really varied. They could range from

20 to 30 m nutes.

Q Okay. And who woul d deci de what the content
woul d be of those trainings? Did you develop a
Power Poi nt for --

A. No. | did not develop a PowerPoint. That
cane to ne directly fromthe district. And | was
allowed to tweak it as | felt the need.

Q And do you --

A. And that's sonething Ms. Weathers and |
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woul d work on as well.

Q And did you believe that those trainings
were sufficient to ensure that content teachers were
able to nmake effective accommbdations in the
cl assroont?

A. No, not sufficient because it's difficult
for a content teacher to actually renmenber best
practices like | stated earlier. For ne, best
practices usually -- it just cones naturally. And I
feel that | learn nore and nore every single year that
|"mteaching and that I'm working with ESL students.

Q And with regard to your particular position,
were you in the content classroomvery often? Wre
you in -- over the past year, for exanple, were you in
many of the classes that the children would take who
were entering | evel students?

A. No. | didn't have tinme, no.

Q Okay. Did you give any homework while you
were at Phoeni x?

A. No, | did not.

Q Okay. Did you know, did students receive
homewor k from their content teachers --

A That |I'm not sure of.

Q -- (indiscernible) classes? And how was the

ESL program at Phoeni x assessed to your know edge?
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A. To ny know edge, | don't know. | don't even
know -- | don't know that it was assessed. | have no
cl ue. | don't know.

Q Are you famliar with the ESL depart nent
i nternal review surveys --

A. Yes, | am --

Q -- were done? Can you explain what that was
and how that was used?

A. Okay. | think basically that is a formthat
| had to fill out and | would put the positive of the
program as well as things that needed to be worked on.

Q And did you yourself fill that out?

A Yes.

Q And how often did you do that?

A. I think that was al ways at the begi nning of
t he school year. So it would have been once.

Q And what did you do in conpleting that
survey? What did you consider when you sat there to
fill out the survey?

A. | think | pretty nuch analyzed. | really
reflected and considered the needs overall of the
program Like, for instance, nore staffing. That's
sonething that | had listed there before. And as wel
as technol ogy. Like, we needed nore technol ogy.

Q And what, if anything, happened to the
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i nformation that you would provide? You did it on an

annual basis beginning in 2011? Did you do it every

year ?

A. You know, | really don't renmenber 2011. [ m
not sure if that was ever even provided for nme. |I'm
not -- | don't renenmber filling one out.

Q So you don't renenber when you started --

A. No, | don't.

Q -- doing the surveys.

A. | don't.

Q Ckay. And in conpleting the surveys, did

you | ook at any access scores?

A. Yes. | would analyze the access scores
usually at the very beginning because | like to
di scuss the scores with the students. | tried -- if
time permtted, | would try to bring in individual

students to qui ckly show them what their scores were.
| wanted to make them aware, fully aware of their
scores so that they would know what they scored and
what they needed to work on. So it was sonething as

far as | think when | would | ook at the scores, as far

as the grows and glows, | pretty -- the internal
review, | pretty nmuch just woul d al ways anal yze it
as -- |like, what would -- if we had a nmagi ¢ wand, what

woul d Phoeni x Acadeny need to make the program better.
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And that was pretty nmuch like | already stated was the
technol ogy aspect of it as well as nore staffing.
That woul d have been wonderful .

Q And when you say that you | ooked at the
access scores, you're saying on an individual basis
for the students? You would | ook at the 90 -- you
know, at raw data of the access scores?

A. Yes. The raw data. | pretty nmuch tried to
-- | would try and call themup during my G or ny

prep time and show them qui ckly what the scores were.

Q So you did this on an individual basis --
A. Yes. | --

Q -- not on a building basis?

A No. | did it on an individual basis when

woul d di scuss the scores with the students once | got
t he hard copies of them

Q Okay. And once you conpl eted that survey,
was there a neeting to discuss the review, the survey?

A. Yes. | think there was a neeting between
nyself, Ms. Hilt and Ms. Heisey.

Q And when woul d that occur? After you
conpleted it or --

A | don't know how nuch after. | think |I had
to submt that first thing in October. | don't know

how long it took for us to neet and discuss it. |
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really don't know. | don't renmenber.
Q And how | ong were those neetings?
A. | don't renmenber them being too | ong. Maybe

20 mnutes or so. Not that | ong.

Q And at that point, did you do any anal ysis
or talk about building | evel analysis of access scores
or anything Iike that?

A I think just pretty nuch that the witing
scores and reading scores were low. Try and work on
t hat .

Q And what, if anything, happened as a result
of the annual internal survey that was done, this
process? Did anything change? Was there -- as a
result of the survey, were there ever any changes?

A. No, not that | recall, no.

Q And they didn't provide you with any

di saggregated data fromthe district that -- right?
A. No.
Q They just gave you the access scores.
A. Access scores. Just the access scores, yes.
Q Okay. Now based on your experience, do you

think that the international school is a better
pl acenment for entering |level ELL inm grant students
with limted schooling?

A. | do for the reasons that | al ready stated.
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But then again, | have never worked at the
I nternational school. This is all based on ny
| npression and ny thought of what the international
school consists of.

Q And where does that inpression conme fronf
How do you know it?

A. You know, | think there's sone type of
m sconmmuni cation. It's very interesting because |'ve
spoken to teachers to ask is every teacher at the
i nternational school ESL certified. And |'ve gotten
different responses. So | think there's a
m sunder st andi ng going on as far as the international
school whether every teacher there is ESL certified or
not. | thought they were.

Q Are you clear that the students at the

I nternational school, though, are all entering |evel

students? Because that's -- are you clear on that --
A. l've --
Q -- rather than a range of students?
A. Yes. | did -- because |'ve had students

before and |'ve asked them were you in the

i nternational school and they'll say, yes, Mss, | was
there. But -- so | thought that they were, yes. |

t hought they were all basically one -- level one and

t wo.
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Q And are you clear that they were in
sheltered instruction? Ws that also clear? As
opposed to i mmersion where you had a range of Engli sh
| anguage | earners in the content classes where you're
in with native speakers?

A. Ri ght. That was ny understanding that it
was a sheltered instruction type nodel.

Q And you're famliar -- so that was nore of a
sheltered instruction and Phoenix is nore the
i mersion. |Is that right?

A. Primarily for content, yes. Except for when
they were working with M. Kelleher (ph). But in M.
Kell eher's class, there were a variety of |evels and
nati ve speakers as well.

Q So it still wasn't sheltered in his class?

A. No. Guess not.

Q Okay. Do you think that the program at
Phoeni x as you know it where you worked for the |ast
Ssix years is effective for inmmgrant students in
ensuring that they can overcone | anguage barriers and
access the curriculum the subject matter.

A. Not the first year students, no. | do not
believe that they should be in there sinply because |
feel that if they're in sheltered classes, they would

gain nore fromthem
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Q And do you think that they would benefit
frombeing only with entering | evel students rather
than a m x of |evels?

A. | do, because | feel that their anxiety
| evel would be | owered when they are with students
that are at their sanme level at least for the first
year.

Q And do you believe they would benefit from
addi tional ESL instruction, direct instruction?

A Yes, definitely.

M5. MCI NERNEY: That's all the
guestions that | have at this tine.

THE COURT: Thank you very nuch,
counsel or.

Attorney O Donnell, you may cross-
exam ne the w tness.

M5. O DONNELL: Thank you very much.

CROSS- EXAM NATI ON

BY MS. O DONNELL:

Q Good afternoon. How are you?

A. Hello. |'m doing well.

Q | understand you' ve taken a new j ob.

A Yes, | have.

Q Where -- and you're in elenentary education

now?
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A. Yes, | am

Q Are you an ESL teacher?

A. It is ESL sheltered. And once again, there
seens to be a m scommunication with sheltered at York
City. M understanding --

Well, let's just get there --
Okay. That's wonderful, yes.

-- because --

> O > O

That's fine.

Q So you're -- when do you start your York
City enpl oynment?

A. Today is ny first day. M students are
t here today.

Q OCh, that's nice. And what grades do you
teach in?
First.

Okay. And then -- just the first grade?

> O >

Yes.
Q Ckay. Were you ever asked to get your

secondary certification while you --

A. No.

Q -- were at Phoeni x?

A. | was not. No, | was not.

Q Okay. And just to -- | don't know. | guess

pound a dead horse. You've never taught at MCaskey
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ever.

A. No, | have not.

Q So you have no direct know edge of anything
t hat goes on there.

A. No.

Q Is that correct?

A. That's correct. Oher than at MCaskey
itself, | was a student there. My children were
students there.

Q So you don't know whether or not the

t eachers there are ESL certified for math --

A. That's correct.

Q -- and science --

A. | don't know that.

Q -- or social studies?

A. Ri ght .

Q Right? You don't any of that. Okay.

A. Ri ght .

Q You indicated that in 2013 -- or 2012 and

2013, there were a couple nore ESL teachers that were
hi red at Phoenix? O they were applying for the ESL
certification?

A. | -- yes. | believe it was 2013.

Q Ckay. So before then, you were alone. Two

nmore came on?
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A Yes.

Q Ckay. And is that because there was an
I nflux of students with a need for ESL?

A. Probably yes.

Q Okay. And how was your performance rated
over tinme? Were folks generally happy with the work
that you were doing at Phoeni x?

A. | believe so, yes.

Q Okay. Was it your job as the ESL lead to
eval uate your students' needs in regard to translation
for standard testing?

A. That's sonething that for standardi zed
testing Ms. Heisey and | woul d di scuss, yes.

Q Okay. And did you work with Ms. Heisey to
revanp the ESL program each year and try to nake it --
to make sure that it net the students' needs?

A Wrk with her and have -- how? |In what
sense?

Q To revanp the ESL --

A No. But work with her how? |In what sense?

Q Well, let nme -- you tell me. Did you ever

wor k together with Ms. Heisey?

A. l've met with Ms. Heisey several tines, yes.
Q Ckay. And woul d you consider your neetings
to be a joint effort to -- at any point to inprove the
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students' needs and, in particular, with respect to
ESL?

A. Possi bly, yeah. | guess you could say that.

Q Okay. Do you know whet her or not co-
teaching at Phoenix is avail abl e?

A. It has been in years past.

Q And woul d students necessarily know t hat
t hey were being co-taught?

A | can't answer that. | have no idea.

Q Did you explain it to themif you needed to

co-teach with sonmeone?

A. | 've never co-taught. No. That's sonething
Ms. Weat hers has done. |'ve never done it.
Q I ncidentally, you indicated that your

student to teacher ratio was split wwth Ms. Wathers?

A. Yes.

Q Okay. And that was 50/507?

A Yes.

Q And di d you prepare her schedul e?

A. No.

Q Okay. Did you ever have a occasion to go

out to Kesung's hone?

A. Yes.

Q Ckay. And what did he express to you at
that tinme, if anything?
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A He said. These are his words. "No school.
No school." And he said "Wrk. Wrk."

Q Al right.

A That's it.

Q And then you just wal ked away?

A We pretty nuch gave himthe letter. | went
along with the honme visitor. W gave himthe letter
and | told him "Gve this to case worker, Kesung,
your case worker" because we wanted her to call.

Q Right. Wuld you say that you were the | ead
person deci ding ESL hours at Phoeni x?

A. Deci di ng what? Hours?

Q Deci di ng the hours, yes.

A. Deci di ng the hours? O who?

Q The students.

A. Ch, no. The counselor pretty nmuch schedul e
t he students.

Q Okay. Did you ever speak with your students
about their opportunity to join clubs and other
activities at MCaskey?

A. No.

Q Okay. Way not ?

A. Because | wasn't aware of the opportunities.
Q Had you ever | ooked at a McCaskey curricul um
gui de?
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A. No.
Q No? Okay. And with respect to the

prof essi onal devel opnent information that was provided

to you by McCaskey, you said that they were already
prepared | essons, that you just needed to deliver?
A. Yes. Power Point --
Q And do you have a recollection of whether
they were delivered to you in hour |ong segnents?
A Yes.
Q And you signed off on themthat you

delivered --
A. Yes.
Q -- the entire hour?
A. But once again, it's like | said, | was

all owed to tweak them
Q So you tweaked them down to 20 m nutes?
A. We didn't play the ganes, the Bingo ganes.
| didn't feel the need. Yes.
Q Ckay.
M5. O DONNELL: All right. Thank you.
THE W TNESS: You' re wel cone.
THE COURT: Thank you very nuch
counsel or.
Attorney Ml nerney, do you have any

redi rect?
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MS. MCI NERNEY: Two qui ck questions.
REDI RECT EXAM NATI ON
BY MS. MClI NERNEY:

Q Ms. Ortiz --

A. Yes.

Q -- students woul d know whet her you were in
the classroom correct?

A Yes. They would know ne, yes.

Q And with regard to the international school,
were there experience of any of the siblings of your
students who went to McCaskey so that you knew a
little bit about it --

A. Yes.

Q -- because --

A. Yes. They had siblings there.

M5. MCINERNEY: That's all that | have.
Thank you.

THE COURT: Does --

MS. O DONNELL: Not hi ng further, Your
Honor .

THE COURT: And there's been sone
representation that if you were wal king down the
street in Lancaster and you told sonebody you went to
Phoeni x Acadeny, that would be | ooked down on as

opposed to McCaskey, that there was a genera
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reputation in the community. |s that your
under st andi ng?

THE W TNESS: Yes. That would be ny
understanding. | think a lot of tines people think of
Phoeni x and possi bly because it used to be -- years
ago, before Canelot canme, that's where a | ot of the
school district kids who were struggling, pretty nuch
they went to Phoenix. | think there is a
m sunderstanding in the community.

THE COURT: So you think it's actually
-- Phoeni x school is much better than what the
community believes it to be.

THE WTNESS: | think the community
sees it as where a |lot of the bad kids tend to go to
even though it's not a burly. But | think the
communi ty does have a m sunderstandi ng of what Phoeni x
really is.

THE COURT: And how woul d you descri be
what Phoenix really is?

THE WTNESS: | think Phoenix is a
place -- there's definitely a place for Phoenix for
students who are overage, under credit, who have tried
McCaskey and it hasn't worked for them then | think
It's wonderful for themto have an opportunity to try

and catch up on their credits and have a possibility
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of graduati ng.

THE COURT: Okay. Thank you very nuch.

THE W TNESS: You're wel cone.

THE COURT: Any questions in |ight of
the Court's questions?

MS. MClI NERNEY: No, Your Honor.

THE COURT: Attorney O Donnell?

MS. O DONNELL: Nothing further. Thank
you.

THE COURT: Al right. Ma' am t hank
you very nmuch. You nmay step down.

THE W TNESS: You' re wel cone.

(Wtness excused)

THE COURT: Attorney Ml nerney, does
the defense -- does the plaintiff have any further
rebuttal ?

MS. MCI NERNEY: No, we don't, Your
Honor .

THE COURT: And Attorney O Donnell, any
sur-rebuttal ?

MS. O DONNELL: No. No, thank you.

THE COURT: Now, counsel, we do need to
address the scheduling issues now. | see, M.

Wal czak, you're ready to stand up. Do you have a

proposal ? We are now at Monday late in the afternoon.
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School starts Monday a week. And |I'm not sure whet her
counsel with their witten subm ssions are al so goi ng
to want the opportunity to argue. |f you do, we could
have the subm ssions due on -- by Thursday norning and
we could argue this case at 9:30 on Thursday norni ng.
That's conpletely up to counsel. 1'd be glad to hear
argunent together with your subm ssions. The problem
with that scheduling is | wouldn't have much of an
opportunity to review your subm ssions before the

ar gunment .

MS. O DONNELL: | -- may | --

THE COURT: Certainly.

M5. O DONNELL: So | think I would
prefer to have you have as nmuch tine as possible to
review everything you think you need to review in
order to make a nobst reasoned deci sion possible. And
I f that neans skipping oral argunent, |'ll accept
t hat .

THE COURT: Okay.

MR. WALCZAK: Actually, Judge, | didn't
hear what Ms. O Donnell said. |It's our fault but --

THE COURT: She does not want the
presentation of oral argunent to interfere with ne
havi ng sufficient tinme to review everything that's

been submtted and prepare a reasoned and scholarly
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and right decision. |'m (indiscernible) hunor.
MR. WALCZAK: Your Honor, | don't think
we feel |ike we need argunent after the subm ssions.

But it m ght be helpful if we could do cl osings
tonight. And that m ght be hel pful in helping the
Court understand how or at |east each side used the
evi dence that has (indiscernible).

THE COURT: How would that aid ne
beyond your written subm ssions?

MR. WALCZAK: Because our witten
subm ssions are not going to cone in, | guess, for at
| east a few days. And that would give Your Honor a
coupl e of days to ponder at |east how we have used the
evi dence.

THE COURT: Ckay. And how long did you
w sh for closing argunents?

MR. WALCZAK: Fi fteen m nutes.

THE COURT: Very well. Attorney
O Donnel | ?

MS. O DONNELL: | actually don't w sh
to present a closing. 1'lIl waive mne because |'d

rat her have ny argunent.
THE COURT: But you don't want to give
your 15 m nutes over to M. Wil czak here.

M5. O DONNELL: No. | definitely don't
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want to give ny 15 mnutes over to him Can we
di scuss the cl osings?

THE COURT: If he would like -- sir, if
you would |ike to make closing all around the closing,
you don't need to if you don't want to. And it would
not be held against you in any way.

M5. O DONNELL: Well, yes. Yes.
Really? You have to do 15 nore m nutes?

MR. WALCZAK: | could do a half hour if
you want to give nme your 15 m nutes.

Your Honor, can we just get a nonent to
(i ndi scernible) around for a nonent and
(indiscernible) a | ot acconplished (indiscernible)?

THE COURT: You want a brief recess to
di scuss sonet hi ng?

MR. WALCZAK: Yes. Is that okay?

THE COURT:  Sure.

MR. WALCZAK: Five m nutes should be
fine (indiscernible).

THE COURT: Sure. W'l take a five
m nute recess.

MS. O DONNELL: Thank you.

THE COURT: Thank you.

THE CLERK: All rise.

(Recessed at 5:38 p.m; reconvened at 5:43 p.m)
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THE CLERK: All rise. The United
States District Court began its session, the Honorable
Edward P. Smth.

THE COURT: You may be seated. Thank
you. The Court is called to order. All parties
previously present are once again present.

Counsel, | don't know what your
di scussi on was about but do you wi sh to make cl osi ng
argunment ?

MR. WALCZAK: Your Honor, we, |ike
col l ege soccer coach used to say that | have a
prof ound insight into the obvious. And it's quite
obvious to ne that (indiscernible). So we wll waive
our (indiscernible) closing --

THE COURT: Oh, and | didn't nean it to

be that way. But | just assuned that the witten

subm ssions will be so excellent that anything you
m ght have been able to say orally here will be
forever --

UNI DENTI FI ED SPEAKER: You may have
been referring to us, Your Honor, as -- of not
di scouragi ng --

MR. WALCZAK: So we wi |l waive our
closing today and focus our attention on the witten

subm ssi ons. We do not believe that we need ora
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argunment but, of course, if Your Honor would find it
hel pful, we would certainly be happy to cone up here
and present oral argunent. Qur proposal would be that
we woul d get you witten subm ssions by 9 o'clock on
Thursday norning. |Is that fine?

THE COURT: Attorney O Donnell, do you

beli eve you can make 9 o' cl ock Thursday norning?

MS5. O DONNELL: Yes. | just -- | have
an issue with transcripts. | need to get them
delivered. But | can order those, | suppose -- |

haven't been getting themon a daily basis. So I'l
need to have that in order --

THE COURT: Yes. ' Cause we do know - -

MS. O DONNELL: -- that | could --
THE COURT: -- they're avail able.
MS. O DONNELL: -- prepare ny

subm ssi on, yes.

THE COURT: Very well. Yeah. That
shoul dn't be any issue at all, correct.
All right. |Is there anything el se

bef ore we adjourn?

UNI DENTI FI ED SPEAKER: Thank you for
hol ding this hearing on this expedited schedul e.

THE COURT: Well, | do want to conmend

all of you for an outstanding job. |It's a very
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i nteresting issue. | look forward to your witten
subm ssi ons.

Have safe trips honme and have a good
ni ght .

MS. O DONNELL: Thank you very nuch,
Your Honor.

MS. MCI NERNEY: Thank you.

MR. WALCZAK: Thank you, Your Honor.

THE CLERK: All rise.

(Court is adjourned)

Veritext Lega Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830




© 0 N o 0o &~ W DN P

=
o

11
12

13

14
15
16
17

18

19

20

21

22

23

24

25

o N o o B~ W N P

10

11

12
13
14
15

16

17
18
19

20
21
22
23
24
25

Page 92

CERTI FI CATI ONS

We, Sherri L. Breach, Tracey WIIliams and Lisa
Beck, certify that the foregoing transcript is a true
and accurate record of the proceedings.

Sherri L. Breach

AAERT Certified Electronic Reporter & Transcri ber

CERT* D- 397

TRACEY W LLI AMS

Li sa Beck (CET**D-486)
AAERT Certified Electronic Transcri ber

Date: August 23, 2016
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