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THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TAMMY KITZMILLER, et al.,

Case No. 04-CV-2688
(Hon. Judge Jones)

Plaintiffs,

V.

DOVER AREA SCHOOL DISTRICT and DEFENDANTS’

DOVER AREA SCHOOL DISTRICT BRIEF IN SUPPORT OF

BOARD OF DIRECTORS, MOTION FOR SUMMARY
JUDGMENT

Defendants.
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PROCEDURAL HISTORY
On December 14, 2004, Plaintiffs filed a complaint challenging portions of
Defendants’ ninth-grade biology curriculum. (Doc.-#1). On January 6, 2005,
Defendants filed their answer. (Doc.-#22). The parties have engaged in discovery
pursuant to Fed. R. Civ. P. 26. Defendants (“DASD”) now move this Court for a
summary judgment in their favor as to all claims.
QUESTIONS INVOLVED

L. Whether making students aware of “gaps/problems” in the theory of
evolution violates the Constitution.

II.  Whether making students aware of intelligent design in a ninth-grade
biology class through a prepared statement and by referring to Of Pandas
and People and placing this book in the school library violate the
Constitution.

FACTS'
Plaintiffs are parents of children that attend Dover High School or who
claim that their children will attend this school in the future. For some children,
this future time is many years away. Other children have already passed the ninth

grade and will never have the challenged curriculum.” The individual students are

not parties to this action. (See Compl. at §Y3-10).

! Pursuant to LR 56-1, Defendants have provided a separate statement of material
facts (“SMF”).

? Standing is an issue that this Court must consider at all stages of the litigation.
See National Org. for Women v. Scheidler, 510 U.S. 249, 255 (1994) (“Standing
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Plaintiffs” lawsuit challenges two components of DASD’s ninth-grade
biology curriculum: (1) The critical teaching of the theory of evolution;’ and (2)
The reading of a brief statement that essentially makes students aware of two facts
(a) the existence of an explanation of the origins and diversification of life (i.e.,
intelligent design) that differs from the theory of evolution and (b) that the book Of
Pandas and People and other resources are available to the students in the library
if they desire further information.*

The challenged ninth-grade biology curriculum states:

Students will be made aware of gaps/problems in Darwin’s Theory

and of other theories of evolution including, but not limited to,

Intelligent Design. The Origins of Life 1s not taught.

(SMF-9920,28).

The brief statement is as follows:

represents a jurisdictional requirement which remains open to review at all stages
of the litigation.”). For the reasons stated in Defendants’ motion to dismiss (see
Docs. #30-31), this Court should dismiss Plaintiff Smith and the Callahan
Plaintiffs.

3 As DASD understands it, Plaintiffs do not object to the fact that the theory of
evolution is being taught pursuant to the Pennsylvania Academic Standards or that
Biology was selected as the main text for the class. In fact, Plaintiffs’ expert and
co-author of Biology predictably testified at deposition that the selection of this
book was a good choice. (See SMF-46).

* Plaintiffs do not object to DASD placing Of Pandas and People in the school
library. (See Tr. at 20,21,25 at Doc.-#44). Plaintiffs’ apparent concern is with
making students aware that it is there.
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The Pennsylvania Academic Standards require students to learn about
Darwin’s Theory of Evolution and eventually to take a standardized
test of which evolution is a part.

Because Darwin’s Theory is a theory, it continues to be tested as new
evidence is discovered. The Theory 1s not a fact. Gaps in the Theory
exist for which there is no evidence. A theory is defined as a well-
tested explanation that unifies a broad range of observations.

Intelligent Design is an explanation of the origin of life that differs



