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FREEDOM OF SPEECH

(Allegheny Co.) Catherine McNeilly, the most senior
Pittsburgh Police Commander, was demoted to
Lieutenant after she sent an e-mail to the Mayor and
City Council members alerting them to her concerns
about the Mayor’s nominee for Public Safety Director.
We filed a lawsuit against the City alleging that the
demotion violated her rights under the First
Amendment and the state Whistleblower Act. After
two days of hearings, the court issued a preliminary
injunction reinstating Ms. McNeilly to her commander
position. McNeilly v. City of Pittsburgifw.D. Pa.,
Ambrose, C.J.)O'Brien; Krakoff (Stember Feinstein);
Walczak, Rose

(Adams Co.) Gettysburg NOW planned a rally for Roe
Anniversary in January 2006, but cancelled at the last
minute when they couldn't navigate the onerous
demonstration permit requirements. Not having heard
of the cancellation, many people showed up, including
Bruce Davis with his wife and child. Bruce stood on
the sidewalk with a sign that said "Dad for Choice.”
The police came and ordered people to disperse; when
Bruce demurred, he was arrested and charged with
disorderly conduct and resisting arrest. All charges
were later dismissed. We have filed a lawsuit to
challenge both his arrest and to seek invalidation of the
more offensive parts of the permit ordinance. Trial is
scheduled for November 2007; we are currently in
settlement discussions with the municipality. Davis v.
GettysburgMD PA, Kane, J.Rice; Knudsen, Roper.

(Cambria Co.) We received a complaint from two
recent alumni of the University of Pittsburgh at
Johnstown that they had been told by the campus’
residence-life director that they were no longer allowed
on campus because of messages they posted on
facebook.com criticizing a residence-life employee.
We sent a letter to university officials explaining that
the residence-life director’s restriction on the alumni’s
access to the campus in response to their speech
constituted retaliation in violation of the First
Amendment to the U.S. Constitution and asked that the
alumni be allowed the same access to the campus as
any other alumnus would have. The university
responded by assuring us that the alumni would be
permitted on campus. _ University of Pittsburgh at
Johnstown RetaliatiorRose, Walczak
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(Allegheny Co.) We received a complaint from a man
who had been directed by South Park Township
officials to remove a political sign from his yard or
face sanctions. We sent a letter to the township
explaining that the township’s rules requiring permits
for political signs placed on private property and
restricting the time during which political signs could
be displayed on private property violated the First
Amendment. The township immediately suspended all
enforcement activities related to its sign ordinance.
South Park Sign Ordinancé/alczak

(Lancaster Co.) Thong-clad protesters were arrested
in summer 2004 for re-creating, on a roadside, a scene
from the Abu Ghraib prison scandal just prior to a visit
by President Bush. Disorderly conduct charges wer
withdrawn by the Lancaster County District Attorney
in fall 2004. The ACLU-PA filed suit on behalf of the
protesters in December 2004. The claims against Egst
Lampeter Township were settled, but the district court
in March 2006 dismissed our claims against the state
police officers. We appealed. The case has been
briefed and argued. We are awaiting a decision. Ego|f
v. Witmer(Third Circuit (Nygaard, Smith, Hansen);
E.D. Pa., Diamond, J.)joder, Hess (Gibble, Krayhill
& Hess); Knudsen, Walczak, Roper.
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(Allegheny Co.) In August 2006, we filed suit on
behalf of the League of Young Voters and the ACLU
of Pennsylvania against the Allegheny County Port
Authority Transit (PAT). PAT had refused to run the
groups’ request to display on busses an advertisemgnt
informing ex-felons of their right to vote and
encouraging them to register to do so. PAT had
claimed that it permitted only "commercial" ads, but
many people had observed similar know-your-rights
ads displayed by other non-profit groups on area
busses. The case has been briefed and we are awaiting
the court’s decision. League of Young Voters v. Port
Authority (W.D. Pa., McVerry, J.)Sternberger;
Pushinsky; Walczak, Rose

(McKean Co.) In 2004, the ACLU-PA filed suit on
behalf of three City of Bradford residents who were
given citations for displaying signs on their property
without having first secured a permit. The law
prohibited all political signs in the City’s historic




district. The City quickly revised the ordinance to
remove the ban on non-commercial signs. It left in
place some restrictions, including a permit requirement
for commercial signs. The District Court ruled in
August 2005 that the revised ordinance was
constitutional. In May 2007, the Third Circuit
affirmed the lower court decision.__ Riel v. City of
Bradford(W.D. Pa., McLaughlin, J.; 3d Cir., Fisher, J.)
Friedman, Walczak

(Allegheny Co.) In 2002, the ACLU-PA filed a lawsuit
on behalf of four activists arrested by Pittsburgh police

outside a Pirates’ baseball game at PNC Park for

distributing pamphlets criticizing Major League
Baseball for selling merchandise made by foreign

sweat shops. We secured a court order protecting

protesters’ rights to engage in political activity on the
sidewalks surrounding the stadium. After a trial in

March 2007, the court denied the protesters’ damages

claim. Industrial Workers of the World (IWW) v. City
of Pittsburgh(W.D. Pa., Lancaster, Jhlealey, Akers,
McKechnie (Healey & Hornack); Walczak

(Lehigh Co.) Peace activists were being subjected to

increasing questioning by police, demands for
identification and threats of arrest if they did not

provide names and addresses for police reports.

ACLU-PA wrote to City Police and Solicitor to

demand halt to harassment. Demand letter sent Dec. 1;
protesters report no police questioning at subsequent

protests. Allentown Peace ProteRisper.

(Allegheny Co.) We filed a civil suit against the City
of Pittsburgh and one of its police officers in February
2007 on behalf of a man who received a disorderly
conduct citation from a City police officer for
displaying his middle finger. David Hackbart was
convicted of disorderly conduct by the District Justice,
but the District Attorney withdrew the charge prior to
the appeal hearing in the Court of Common Pleas.
Hackbart v. City of PittsburgfWw.D. Pa., Cercone, J.)
Antonette, Farrell (Reich, Alexander, Reisinger &
Farrell); Rose; Walczak

(Butler Co.) In September 2006, Keith Darrell stopped
at Slippery Rock University to give an evangelical
Christian lecture in an outdoor common area.
Although his lecture caused no disruption, university
security officers advised him that he could not speak
on campus without a permit and that he would be

arrested for trespass if he returned to campus to speak

without first obtaining a permit. We sent a letter to
Slippery Rock University officials in February
informing them that requiring Mr. Darrell to obtain a
permit before speaking on campus violated his First
Amendment free-speech rights. The University
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responded with a written assurance that it would ng

require people who wished to speak on campus to

obtain permits beforehand. Slipper Rock University
Speech PolicyRreiss (Morgan Lewis); Rose; Walczak

(Carbon County) Non-incumbent candidates fof
township supervisor were threatened with prosecutio

for posting lawn signs more than 30 days before a|

election. We sent a letter to the township explaining
that the township could not restrict the time during
which political signs could be displayed on private
property without violating the First Amendment. The
township promised not to follow through with
citations. _Truhe v. East Penn TwRRoper.

(Philadelphia) Animal rights activists faced
interference from uniformed officers when protesting
treatment of elephants in front of the Phila. zoo
ACLU-PA interceded with the police Civil Affairs
Division to ensure protests could proceed withou
incident throughout the fall and winter of 2006. All
protests went forward without interference. Friends o
Philly ElephantsRoper.

(Allegheny Co.) In June 2004, ACLU-PA filed an
amicus brief with the PA Supreme Court supporting
The Garden Theaterthe last adult-movie theater in
downtown Pittsburgh. The City used eminent domai
not to close the theater but to force it to show non-adu
movies. In December 2006, the Court held that th

City’'s decision to exercise eminent domain over the

theater did not violate free-expression rights becaug
the City’s action in seeking condemnation was content
neutral and unrelated to the suppression of freedom
expression._In the matter of New Garden Realty Corf
(PA Supreme Ct.Francis, Sachse, Le Gower & Tolin
(Dechert); Brink

(Delaware) Delaware state trooper ejected PA and D
teens from Santorum book signing at apparent reque
of Santorum event organizer, and briefly arrested tw
of the teens. With the ACLU of Delaware, we brought
claims for violation of First Amendment and false
arrest against the trooper and a Doe defendant. Aft
some initial discovery, we identified the Santorum
aides who were involved in the decision to eject thg
teens and amended the complaint to add them
defendants.
Galperin v. DiJiacomo and DofD. Del. Sleet, J)
Einhorn, Kauffman (Hangley Aronchik), Monhait
(Monhait); Kreimer; Roper (ACLUPA); Graff
(ACLUDE).

(Allegheny Co.) ACLU-PA received a complaint in

August from organizers of a protest against the

appearance of James Dobson and his Focus on t

Trial is scheduled for July 31, 2007
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Family organization at Mellon Arena. The organizers
said they had been told that they could not engage in
political activities on sidewalks near Mellon Arena.
After meeting with representatives from the City of
Pittsburgh and Mellon Arena, the protestors were told
that they could stand on the sidewalks adjacent to the
arena._Mellon Arena Protestev8alczak

(Allegheny Co.) We represented an activist with the
Thomas Merton Center who received more than thirty
citations for violating a Pittsburgh ordinance
prohibiting posting on utility poles. The activist did
not post the fliers, which advertised an anti-war march,
but her name was listed on them as a contact. The City
of Pittsburgh claimed that the fact that her name
appeared on the fliers was sufficient for her to be liable
under the ordinance and sought thousands of dollars in
fines. The magistrate dismissed the charges because
the City had no evidence of the activist’s involvement
in posting the fliers. _Wheeler v. City of Pittsburgh
Pushinsky

(Luzerne Co.) Last St. Patrick’s Day, Kurt Shotko and
Victor Brobrzyk attended a community parade in
Luzerne County, bringing with them their home-made
signs criticizing the Bush administration. They stood
in the crowd along the side of the parade route with
their signs and made no attempt to disrupt the parade.
Nonetheless, they were arrested and charged with
disorderly conduct and with resisting arrest. Half the
charges stem from the defendants’ alleged use of
profanity when they were taken into custody by the
police (which, even if true, cannot constitutionally
support a charge of disorderly conduct). In Jan. 2007,
Kurt and Victor were tried before a jury in the Luzerne
County Court of Common Pleas. They were convicted
on all counts. ACLU-PA cooperating counsel has
appealed the convictions to the Pa. Superior Court. No
briefing schedule has issued vyet. Shotko,
Commonwealth v+ Brobrzyk, Commonwealth {Pa.
Superior Court) Knudsen; Welsh (Welsh & Recker);
Roper.

(Allegheny Co.) We received a complaint from a
Wilkins Township police officer that the Board of
Commissioners had passed a chain-of-command policy
prohibiting municipal employees from speaking
directly to Commissioners, even at public meetings.
We sent a letter in March 2006 to the Township
arguing that the policy was unconstitutional and
demanding an immediate repeal. The Township
repealed the policy._ DeMarco v. Wilkins Township
Strassburger (Strassburger, McKenna, Gutnick &
Potter)

(Bucks) Five days before the mid-term elections, Get
Out The Vote canvassers were stopped by local polige
and their literature confiscated by a police officer wha
claimed they needed a permit to do door-to-doof
canvassing. ACLU-PA contacted the borough solicitof
and obtained assurances that police would be instructe
that they could not interfere with canvassers. The
canvassers were not bothered again. Bristol Borough
CanvassingRoper

(Allegheny Co.) Just prior to Election Day 2004, we
filed suit on behalf of canvassers from America
Coming Togetherand America Votes challenging
Monroeville and Mt. Lebanon ordinances that required
permits and fees before anyone went door to dog
encouraging people to vote. While the restrictions
were lifted to enable the canvassers to proceed over the
pre-election weekend, the district court subsequentl
ruled Mt. Lebanon’s law constitutional. We argued in
our appeal to the Third Circuit that a 2002 Suprem
Court decision prohibits municipalities from requiring
“charitable solicitors” (religious, political and other
non-profit canvassers) from having to register before
proceeding door to door. The Jehovah's Witnessgs
filed an amicus brief supporting our argumentsn
April 2006, the Third Circuit reversed the decision,
finding Mt. Lebanon’'s canvassing ordinance
unconstitutional._SEIU v. Mt. Lebano(W.D. Pa.,
Schwab, J.; Third Circuitljealey, McKechnie (Healey
& Hornack); Walczak
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(Washington Co.) A 2003 lawsuit against the
Bethlehem Center School District challenged a policy
that prohibited employees from speaking directly td
board members. The case also included whistleblowe
claims on behalf of an employee who was disciplined
for publicly disclosing computer-related problems in
the District. In 2004, the District Court dismissed the
First Amendment claim on statute of limitation
grounds. While we believed this was clear error, the
judge refused to allow us to appeal. In April 2006, the
Court granted the school district's motion for summary
judgment, dismissing the remaining claims. After
discussing with our clients, we decided not to appeal.
Drill v. Bethlehem Center School Distri¢¥V.D. Pa.,

Hay, M.J.), Long, Green (Pietragallo, Bosick &
Gordon); Walczak
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(PA, Butler Co.) In 2004, a Butler county woman was
charged with and convicted of violating Pennsylvania'
hunter harassment statute, which makes it a crime
interfere with a hunter. Ms. Haagenson was convicte
after she told hunters to get off of her property. Sh
was found guilty in Common Pleas Court. In January
2006, the ACLU-PA filed anamicus brief in the
Superior Court arguing that the hunter-harassment
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statute was vague and overbroad, thereby
unconstitutionally restricting speech. The court
reversed the conviction in June, holding that the

Commonwealth did not prove that Ms. Haagenson had

the requisite intent, but declined to decide the
constitutional  arguments. Commonwealth v.
Haagenson(Superior Ct.),Watterson (Reed Smith);
Walczak

(Adams Co.) Former school-board director challenged
Littlestown Area School District’s chain-of-command
policy, which prohibits board members from speaking
directly to employees. Our preliminary injunction
motion was denied in September 2004. A trial was
held in October 2005. Following the trial, the Judge

granted defendants’ motion for judgment as a matter of

law. We did not appeal. Defendants then filed a
motion for fees, claiming that our client’s claims were
frivolous, which the court denied. Dehoff .
Littlestown Area School Distric(M.D. Pa., Kane, J.)
Knudsen, Roper

(Allegheny Co.) In February 2006, the Upper St. Clair
School Board tentatively approved a new policy that

prohibited all employees and students from engaging in

any political-campaign activity on school property
involving national, state or local elections. We sent a
letter to the School District advising that application of

the policy to students violated free-speech rights and

ACLU-PA would file suit if it was passed. The Board
tabled the policy, but it reemerged in June with
language that could be construed to prohibit political

activities by students. We sent a letter to the school

district's solicitor in June demanding changes. In
August, the District passed a policy eliminating all
offending language. Upper St. Clair School District
Political Activity Policy, Walczak

(Philadelphia Co.) In March 2007, the ACLU-PA filed
a civil rights complaint on behalf of Marianne Bessey,
an animal rights activist, who was arrested while
standing in a public street outside a circus

performance. She was holding a sign and handing out

literature about the circus’s treatment of animals when
two Philadelphia police officers demanded that she
move to a nearby street, where most of the arriving
circus patrons would not see her.

citation for disorderly conduct. The lawsuit charges
that the Philadelphia Police Department knowingly
fails to train its police officers about the rights of

people who engage in public protest and instead allows
its officers to retaliate against and discourage peaceful

protestors from exercising their First Amendment
4

When Ms. Bessey
refused, she was handcuffed, placed in a police van,
and taken to a police station, where she was held in a
cell for nearly three hours before being released with a

rights. Bessey v. City of PhiladelphidE.D. Pa.,
Robreno, J.)Roper, Wolfsohn (Woodcock Washburn)

(Allegheny Co.) Over a four-month period in late '03

and early ‘04, we won three federal court orders

blocking the City of Pittsburgh from charging
excessive police fees and requiring onerous insuran
coverage for groups wanting to protest on publig

property.

Merton Center and People Against Police Violence.

After extended negotiations and numerous couf
proceedings. in February 2006, the City presented wh
we believe is a constitutional ordinance and applicatio
procedure. The litigation continues over attorneys
fees, as the City has appealed the District Court’s fg
award to the Third Circuit. PAPV v. City of Pittsburgh
(W.D. Pa., Conti, J.)Healey, McKechnie (Healey &
Hornack); Rose; Walczak

See alspCyber Liberties (all entries); Students’ Rights
(Harbeson, Johnson, Schenley, Layshock, Bend
Scantling, J.S., Youth United for Change, Delkgllis
Religious Liberty Baylor)

FREEDOM OF EXPRESSION

(Wyoming Co.) A Wyoming County resident dances
through the streets as a form of expression. He wg
arrested in 2005, taken to a hospital for a menta
evaluation, during which nothing was found to be
wrong, and eventually released. Mr. Barnes wa
charged with disorderly conduct. He represente
himself at a district justice hearing in 2005 and lost
We handled his appeal to the Wyoming Court of
Common Pleas. In May 2006, the Judge found tha
Barnes had engaged in disorderly conduct, by
“decline[d]” to enter an adjudication of gquilt.
Nonetheless, there was a sentencing hearing, at whi
the Judge offered to resolve the charges against Barr
if he would dance at the Wyoming County Fair, for 6
hours. Barnes accepted the Judge's offer. Barne
Commonwealth v. BarnegWyoming County Ct.
Common Pleagiinchy; Knudsen.

See alspStudent RightsHortney)

CYBER LIBERTIES

(Allegheny Co.) We signed on to amicusbrief filed

by the Electronic Frontier Foundation in a case befor
the Allegheny Court of Common Pleas. The brief
argued that the operators of the websitg
“Don’tDateHimGirl.com” cannot be held liable for
defamation under the Communications Decency Ag

We represented the NAACP, Thomas
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for comments that others post on the site, which allows
women to publicly shame men they have dated. The
Center for Democracy and Technology also signed on
to the amicus brief. The Court of Common Pleas
dismissed the claims against the website operator in
April 2007 on jurisdictional grounds. Hollis v. Joseph
(Allegheny Ct. Com. Pl., Wettick, J.)Hofmann
(Electronic Frontier Foundation); Rose

(Lackawanna) The ACLU-PA is representing local
political activists in a suit arising from the blocking of
an on-line political discussion board in October 2005.
The Pilcheskys operate www.dohertydeceit.com and a
related discussion board, which serve as a forum for
criticism of the Scranton city government. When the
Pilcheskys allowed postings critical of the city's
Director of Economic and Community Development,
the official convinced the District Attorney and the
Pennsylvania State Police to pressure the Internet
website host to shut down the site. Access to the site
was restored in December 2005, after the ACLU-PA
threatened a preliminary injunction, and the State
Police later agreed to entry of an order barring further
police interference with the discussion. We are
preparing for trial, which is scheduled for November
2007. Pilchesky v. PSRM.D. Pa. Caputo, J, Blewitt,
M.J.), Larocca (Kohn, Swift & Graf); Kreimer; Roper,
Knudsen, Walczak

RELIGIOUSLIBERTY

(Warren Co.) Sugar Grove Township, which has a
large Amish population, recently put in a sewer
system. The sewer system, which requires an electric
pump, abuts the property of one of the township’s
Amish families. That family refused for religious
reasons to hook their home up to the sewer system.
The township revoked the family’s permit for their
state-approved privy and placed a lien on their house
for the unpaid sewer-system hook-up fee and monthly
charges. The family contacted us for help in March,
and we sent a letter to Sugar Grove officials explaining
that the state Religious Freedom Protection Act
protects the family’s right to exercise their religion and
refrain from hooking up to the sewer system. Warren
County Amish Religious FreedqnDoblick (Reed
Smith); Rose; Walczak

(Allegheny Co.) Linda Foster has operated a soup
kitchen out of her father's McKeesport church for six

years. The soup kitchen is integral to the church's
religious mission to feed the hungry. After learning

that the church needed a variance for the soup kitchen
under the City's zoning laws, Ms. Foster applied for a
variance, but her request was denied by the City's

5

zoning board. In December 2006, we represented M

Foster in her appeal of the zoning board's decision
arguing thatthe federal Religious Land Use and

Institutionalized Persons Act exempts religious
institutions from local zoning ordinances in order tg
protect their free-exercise rights. The case settled
February 2007 when the City agreed to allow the sou
kitchen to remain open as an accessory use to a chur
Foster v. City of McKeesparShuckrow, Strassburger
(Strassburger, McKenna, Gutnick & Pofter

(U.S., PA & Bradford Co.) In February 2005, ACLU
of PA filed suit against the U.S. Government, the
Pennsylvania Commission on Crime and Delinquenc
(PCCD), Bradford County, and the Firm Foundation or
behalf of local taxpayers and a former inmate. W¢
alleged that government agencies were providing fung

for programs but not monitoring the use of those funds.

One such program, a faith-based, prison-work-releas
program run by the Firm Foundation, used the fund
for worship activities and to proselytize prisoners.

Each of the defendants moved to dismiss. The Distri¢

Court dismissed some claims, but upheld the cor
Establishment Clause claims against each defenda
In March 2007, after extensive discovery, we
dismissed the claims against the U.S. Government.

April 2007, we entered a settlement agreement wit
Bradford County that requires the County to provide
better supervision of grantees in the future to prever
misuse of government funds. We are exploring th
possibility of resolving the claims against PCCD ang
the Firm Foundation, as well. Moeller v. Bradford
County (M.D. Pa., Munley, J.)Kuhn, et al (Arnold &

Porter); Katskee, Luchenitser (Americans United for
Separation of Church and State); Roper, Knudser
Walczak

(PA) The ACLU-PA filed an amicus brief in a case
brought by home schooling parents under the P:
Religious Freedom Protection Act, contending tha
state supervision of their home schooling progran
substantially burdened their ability to fulfill their
religious duty to educate their children. The District
Court had granted summary judgment for the schog
districts, holding, in essence, that there was n
interference with the parents’ religious views becaus
the districts did not interfere with the parents’ religioug
observance or forbid the parents from using religiou
materials. We submitted an amicus brief urging
reversal because we believed the District Court’
analysis — in the first published decision under the P:
RFPA would severely restrict the intended
protections of the Act.
been able to demonstrate a compelling need fg
supervision of home schooling, to say that thg
supervision did not burden the parents’ religioug

While the schools may have
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beliefs was an improperly narrow view of the kinds of

religious observance protected by the Act. We filed
our brief in January 2007. Argument has not yet been
scheduled. _Combs v. Homer Area School District

(Third Circuit), Lund (Dechert); Roper

(Beaver Co.) In December 2006, we learned that the

Borough of Beaver agreed to allow a couple to display
a privately sponsored Nativity scene in a public park.

Permission was granted in response to threats of a

lawsuit by the Thomas More Law Society, a national
public interest Christian law firm. We sent the
borough a letter explaining that while it was under no
legal obligation to allow the display, its decision to
allow a religious display in the park obligated it to

allow other displays on an equal basis. Beaver Public

Display Policy Rose; Walczak

(Philadelphia) In March 2005, the ACLU-PA obtained
a preliminary injunction to halt the City of
Philadelphia’s termination of a Muslim firefighter.

The firefighter had refused to shave his beard, as

required by Fire Department policy, for religious

reasons. The decades-old policy was originally enacted

to ensure maximum effectiveness of the negative-
pressure respirators used in the past.

beard irrelevant. In May 2005, in what we believe to
be Pennsylvania’s first ruling to interpret the state’s
Religious Freedom Protection Act, a Court of Common
Pleas Judge granted the ACLU-PA’'s request for a
preliminary injunction. After a trial in September 2005

the judge ruled that the City had a compelling interest
in requiring clean shaven firefighters. We appealed,
but lost on procedural grounds. DeVeaux v. City of
Philadelphia (Phil. Ct. Com. PI., Dych, J.Roper

(Washington Co.) We received a complaint from
parents of girls on the Ringgold High School varsity

basketball team that the coach coerced team members

to participate in religious activities and retaliated

against girls who did not. We sent a letter to the school

district informing them that the coach’s religiously
coercive behavior violated the Establishment Clause.

School officials assured us that the coach would be

prohibited from engaging in
including prayer, with students.
Prayer Rose; Walczak

religious activities,
Ringgold Coach

(NJ) The football coach of a New Jersey high school
prayed with members of the football team before

games and at pre-game dinners for twenty-three years.

After receiving complaints about the coach’s conduct
from parents, school district officials prohibited the
coach from participating in prayer with students. The

6

The policy has
not been updated despite advancements in respirator
technology that, we claim, make the presence of a

coach sued, arguing that he had a right, based on |
academic freedom, to pray with the players. Th¢
district court held that the coach’s silent participation
in prayer with football players did not violate the
Establishment Clause and that the school district’
directive prohibiting the coach from participating in
student prayers violated the coach’s constitutiong
rights. The school district appealed. The ACLU-PA,
along with the ACLU national office, the ACLU of
New Jersey, the ACLU of Delaware, the American
Arab Anti-Discrimination Committee, the American
Ethical Union, the American Jewish Committee, the
Hindu American Foundation, and the Unitarian
Universalist Association, submitted @amicuscuriae
brief to the U.S. Court of Appeals for the Third Circuit
in support of the school district, arguing that allowing
the coach to engage in silent prayer with footbal
players would coerce players into participating in
religious activity, in violation of the Establishment
Clause. _Borden v. East Brunswick Sch. D{3tird
Circuit), Goldberg; Lustberg; Rose

(Berks Co.) Dennis Baylor was upset to see an ant
evolutionist presentation advertised at his local high
school last summer. He filed suit seeking a TRO t¢
stop the presentation, which was unsuccessful. H
then attended the event and was threatened with arrg
for standing outside with a sign that urged people t
investigate the speaker. The judge invited ACLU-PA
participation and we have entered the case in hopes
negotiating a policy to clarify the obligations of the
school to ensure separation from religious groups thg
rent school facilities. Settlement discussions ars
ongoing. (E.D. Pa, Brody, J) Baylor v. Hamburg
School DistrictRoper

(Lehigh Co.) A second grader instructed to write &
story for class wrote about Easter and redemption. TH
teacher told her that she couldn't turn in the stor
because it was only appropriate for Sunday school ar
the students would ultimately be reading their storie
aloud. The principal backed up the teacher, claimin
there were "state policies" forbidding that kind of
religious expression. ACLU-PA wrote a letter to the
principal and school district explaining that as long as
the student complied with the assignment, her stor
containing religious expression could not be rejected ¢
treated differently from other submissions. The
principal immediately apologized to the mother, the
teacher apologized to the student, and the princip
agreed to instruct his teachers and administrators in tf
law. McClary v. Nazareth Area School DistriBtoper

(Chester Co.) The ACLU-PA received complaints
about sectarian prayer and proselytizing at city counc
meetings. We wrote an open letter to the city counc
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and the community in March 2007, demanding that the
council members cease using the meeting to promote
their personal beliefs, and, particularly, that they cease
reciting sectarian prayers. The City Council adopted a
new policy to govern its use of opening prayers which,
among other things, prohibits prayers that advance a
particular religion. We will continue to monitor
council meetings to ensure prayer remains non-
sectarian and non-proselytizing. We are joined by the
Anti-Defamation League, Americans United for the
Separation of Church and State, the Jewish Social
Policy Action Network and the Freethought Society of
Greater Philadelphia. Coatesville City Council Prayer
Roper

See alspStudent RightsBendg

STUDENTS RIGHTS

(Allegheny Co.) We sent a letter to Sto-Rox School
District officials after we received a complaint from
parents of students in the district regarding the
district's “re-enrollment plan.” The school district
asked the parents of every student in the district to
submit multiple documents verifying both residency
and custody. We explained in our letter that the
district’'s request for the documents was unreasonable,
violated guidelines established by the Pennsylvania
Department of Education, and unnecessarily invaded
families’ privacy rights. The school district quickly
cancelled its request for re-enrollment documents,
advising parents on its website and in notices sent
home with students that they were not required to
submit the requested documents. Sto-Rox School
District Re-EnrollmentRose, Walczak

(Dauphin Co.) Students at Central Dauphin High
School protested the transfer of a fellow student in an
alternative program by writing "Free Turk" on their
hands and t-shirts. Some 15-20 students were
disciplined for this political speech, either with
detention or out-of-school suspension. Following a
failed attempt to resolve the case amicably, we filed
suit against the District in March 2006. The case was
settled in September 2006, but the terms are
confidential. Harbeson v. Central Dauphin School
District (M.D. Pa., Kane, J.)Spero T. Lappas
(Serratelli, Schiffman, Brown and Calhoon, P.C.);
Knudsen

(Beaver Co.) We filed a lawsuit in December 2006 on
behalf of a student who was suspended for ten days
for making a terroristic threat. The student, Cory
Johnson, said to a friend that “if | were Osama, | would
already have pulled a Columbine.” Cory made the

7

remark in response to teasing by students and a teacher
who repeatedly referred to him as Osama bin Lade
after a motivational speaker called him that at a scho
assembly. We believe that Cory's remark is protecte
speech and that officials overreacted. We ar
seeking damages from the New Brighton Area Schoq
District for violating Cory's First Amendment free-
speech rights. __Johnson v. New Brighton Area School
District (W.D. Pa., Ambrose, C.JRose, Walczak

S oSS

(Allegheny Co.) We were contacted by the parent of
Schenley High School student who was suspended f
ten days for wearing the jersey of an opposing team t
a school football game and for hesitating to obey th
order of a school security officer to either remove the
jersey and give it to the officer or leave the stadium,
We attended the student’s informal hearing on th
suspension, but the principal refused to lift or modify
the suspension. After we contacted the school distri¢
solicitor, the student was permitted to immediately
return to school. Schenley Dress Co&wose; Walczak

P g o w
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(York Co.) ACLU-PA received complaints from a
parent that school policy permitted elementary schog
students to use bathroom facilities only during lunch
and recess. The ACLU-PA contacted the
Superintendent to protest; the Superintendent agreed
the policy was unnecessary, and immediately rescinded
it. Smith v. Northern York School Distridknudsen

(Luzerne Co.) A high school student of Native
American descent was suspended for refusing to cut
his hair, which he wore in a “Mohawk” style. ACLU-
PA brought a TRO action in state court arguing that
under state law students have a right to any hair stylg,
as long as it does not cause a danger or material
disruption. The student was reinstated and the was
suspension rescinded. Fortney v. Wyoming Valley
School District (Luzerne County Ct. Com. Pl.),
Knudsen

(Mercer Co.) In January 2006, Justin Layshock, a high
school senior and gifted student, was suspended for ten
days, removed from his regular classes and placed jin
an alternative education program after he admitted to
creating a parody profile of his principal on the Internet
from his home computer. The ACLU-PA filed suit.
After a one-day hearing, Judge McVerry denied a
temporary restraining order to reinstate Justin to his
classes. The judge ruled that the school district had
shown that the website disrupted the school, claims we
view as greatly exaggerated. In February, the parties
reached agreement that Justin would be restored [to
classes and other privileges, negating the need for us|to
ask for a preliminary injunction. The case continues
for a determination whether the District violated




Justin's and his parents' rights, and whether the school's rescission of the discipline. Scantling v. Upper Darby

disciplinary rules are overbroad and facially
unconstitutional. The case is fully briefed and we
await the court’'s decision.__Layshock v. Hermitage
Area School Dist(W.D. Pa., McVerry, J.)Watterson,
Ting (Reed Smith); Walczak

(Cumberland Co.) A. student wore a t-shirt to protest
her friend's discipline for jumping in the school's
swimming pool. The t-shirt said, "Jumping in a pool is
not a crime. Free Magaro. Unofficial swim team" On
the back was a quote from Supreme Court Justice
Fortas’ opinion in Tinker v. Des Moines Indep.
Community Sch. Dist'State-operated schools may not
be enclaves of totalitarianism. School officials do not
possess absolute authority over their students.

their obligations to the state.” The student was called to
the principal's office and ultimately sent home for the
rest of the day. ACLU-PA obtained a full rescission of
the discipline and was invited to give school district
administrators a training on student First Amendment
rights. Delellis v. East Pennsboro Area School
District, Schmidt (Pepper Hamilton); Knudsen

(Allegheny Co.) In February 2006, a five-member
school board majority in the Upper St. Clair School
District defied a crowd emotional parents and students
to cut the widely acclaimed International Baccalaureate
program (IB). Prior to taking the step, board members
had, at various times, indicated that the IB program
conflicted with their "Judeo-Christian” traditions. It
also appeared that certain Board members wanted to
retaliate against the IB students and parents who
worked against them in last Fall's elections. In March
2006, the ACLU-PA filed suit on behalf of nineteen
parents seeking an injunction to reinstate the program.
The suit alleged various First Amendment claims
(political retaliation and promotion of religious and
political orthodoxy) and state-law violations. In May
2006, the case settled with the school board agreeing to
reinstate IB for at least two years and to follow the
District's  curriculum-review policy in deciding
whether to make any changes. Benda v. Upper St.
Clair School Dist(W.D. Pa., Schwab, J¥IcElhinney,
Fader, Reiter, et al. (Kirkpatrick, Lockhart, Nicholson
& Graham); Gisleson, Titus, et al. (Schnader,
Harrison, Segal & Lewis); Walczak

(Delaware Co.) In May 2006, we were contacted by
parents of an Upper Darby High School student who
was suspended for comments about fellow students and
a teacher that she posted on her Myspace.com website.
We contacted the school solicitor and obtained the
student’s immediate return to classes and, ultimately,

8

School District Roper

(Schuylkill Co.) We filed a civil suit and sought a
temporary restraining order against the Blue Mountai
School District in March 2007, on behalf of a middle
school student who was suspended for ten days f
creating a parody profile of her principal on
Myspace.com. After a half-day hearing, the Judgs
denied a temporary restraining order to return th
student to her classes. The judge ruled that the schq
district had raised questions of fact as to whether th
speech in question was protected by the Firg
Amendment and whether the website had disrupte
school. We will continue to litigate the matter in hopeg

of ultimately clearing the student’s record. J.S. v. Blue
Students are possessed of fundamental rights which the Mountain School District (M.D. Pa, Munley, J.),
state must respect, just as they themselves must respect Slipski (Drinker Biddle & Reath); Gordon (Education

Law Center);Roper

(Luzerne Co.) The Skickshinny School District in
Luzerne County required student's social securit
number before enrolling. The District stopped the

practice after ACLU-PA contacted them to advise thalt

the Pennsylvania Code does not permit schools to a
for social security numbers. Williams v. Skickshinny
School District Knudsen

(Philadelphia Co.) Students at Strawberry Mansiof
High School have been refused permission to engag
in any group organizing or distribution of information.
After an ACLU-PA volunteer attorney sent a letter on
behalf of several students stating that students wou
be distributing materials outside class time, the
principal announced a new policy forbidding all
student distribution of materials of any kind. A
demand letter has been sent to the school distri
solicitor and suit will follow unless the school agrees tdg
permit student expression that does not substantial
and materially disrupt the school. Youth United for
ChangepPoherty (Drinker), Roper

(Venango Co.) In March 2006, a ninth-grade Franklin
High School student suffered a game of “smear th
gueer,” which consisted of boys throwing wet, wadde(
paper towels at him while he sat on the toilet. This wa
the latest of many incidents where he suffereg
harassment based on his perceived sexual orientatig
some of which had been withessed and ignored b
teachers and administrators. When the assista
principal refused to take action against the perpetrato
this time, our client intentionally called the official
names in order to get suspended. He was not on
suspended but also criminally charged with disorderly
conduct. The mother has withdrawn the boy from
school. We are representing the boy and his mother
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the complaint they filed with the Pennsylvania Human
Relations Commission. Since the boy has a disability,
the committee is investigating on that basis. Doe v.
Franklin Sch. Dist.Walczak

See alsp Reproductive RightsQ.D.); Freedom of
Speech(U.S.C. Political Activity Policy) Religious
Liberty (McClary)

PRIVACY

See alspStudents’ RightsWilliams, Smith, Sto-Rpx

POLICE MISCONDUCT

(Allegheny Co.) In November 2001, Michael Kossler,
an x-ray technician with no arrest or criminal history,

was leaving a Pittsburgh night club when he witnessed

a fight. An off-duty police officer mistakenly thought

Kossler had touched him. The officer arrested Kossler
and charged him with a felony — aggravated assault

on a police officer — and various other crimes.

Kossler took the case to trial and was acquitted on all
charges, except for a summary disorderly conduct

charge. Kossler filed suit, through private counsel, in
federal court alleging, among other things, malicious
prosecution on the felony charges, which landed him in
jail.  The District Court threw out the malicious

prosecution because the criminal court found Kossler

guilty of the disorderly conduct. We filed @amicus
brief in January in support of Kossler, arguing that a
conviction on a summary offense should not bar a
malicious prosecution claim against the filing of more
serious charges._ Kossler v. Crisafiihird Circuit)
Lee, Winkelman (Schnader); Rudovsky; Roper,
Walczak

(Philadelphia) On July 12, 2006, Neftaly Cruz, along
with his family and many of their neighbors, stepped

outside their homes to observe an unusual (and

unusually loud) amount of police activity on their

small street. Mr. Cruz used his wireless phone to take
a picture of the police cars jamming the street, at which

time he was summoned by a uniformed officer to the

street, pushed face down on a police car, handcuffed,
and taken to the police station. There he was told that
he had committed a felony and faced several years in
He was eventually released without charges.

prison.
We seek damages from the officers involved and
against the City for failing to train its officers not to
harass members of the public who wish to record
police activity. Negotiating with City. Cruz v. City of
PhiladelphiaBrown, Fritch, Cunniff (Dechert); Roper.

See alspRace Discriminationabbah, Christophér

RACE DISCRIMINATION

(Philadelphia Co.) In December 2005, Jerry Kabba

was pulled over without probable cause, beaten and

told to "go back to Africa" by a white Philadelphia
police officer. We filed a lawsuit in October 2006 that

seeks to establish not only the racial abuse of Mr.

Kabbah, but also the City's failure to monitor and train

its officers to prevent such incidents. The City has

objected to discovery of policy and practices. Kabba
v. City of PhiladelphigE.D. Pa., Sachez, Rudovsky,
Feinberg (Kairys, Rudovsky); Roper

(York Co.) An African-American  off-duty

Pennsylvania state trooper was pulled over by tw
white York County Deputy Sheriffs, verbally abused,
humiliated, and issued a traffic citation for a tinted

window for which he had, and provided, a PennDOT

exemption. The ACLU-PA filed suit in federal court,
claiming racial profiling. In July 2005 an all-white jury
found in favor of the Defendants. The case is now o
appeal to the U.S. Court of Appeals for the Third
Circuit. The court heard oral argument in Novembe
2006 and we are awaiting a ruling. In the companio
criminal case, all charges resulting from the traffic stoj
were dismissed by the trial court. The York County
District Attorney appealed, and in March 2007, the
Pennsylvania Superior Court affirmed the trial court’s
decision._Christopher v. Nestlero(.D. Pa., Conner,
J.) and_Commonwealth v. Christoph@Pa. Super. Ct.)
Gildin; Knudsen

LGBT RIGHTS

(Philadelphia) Long-time domestic partners who havs
served short prison sentences for drug possession g
now are on supervised release wish to reunite, but th

is forbidden by their conditions of supervised release.

Their probation office will not grant them permission
to see one another even though such permission
routinely granted for married couples and for

unmarried family members who are under supervisior.

ACLU-PA asked the sentencing judge to overrule thg
Probation Office, but that motion was denied. We filed

an expedited appeal in February 2007, which will be

argued May 10._U.S. v. Roberts, + U.S. v. Mangin
(E.D. Pa. (Katz, J.); Third Circuit (Rendell, Jordan,
Aldisert)) Goldberger; Roper (ACLU-PA); Cooper,
Esseks (ACLU LGBT and AIDS Project).

(DE/NJ/PA) The ACLU of PA joined with the ACLU
of DE, ACLU of NJ and national LGBT and Prisoner
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Rights Projects in petitioning the Bureau of Prisons to
place a pre-operative male-to-female transsexual in a
community corrections program or other alternative to
all-male prison. [Inmate was sentenced in DE but
currently housed in PA and expected to be classified to
prison in NJ.] Bureau of Prisons US Petition submitted
December 22, 2006. Inmate was classified to male
prison in January 2007. Bowie v. U.@OP) Graff
(ACLU DE); Roper

See alspStudent Rightsjoe)

IMMIGRANTS' RIGHTS

(US.) Petitioner Ismoil Samadov is a 29-year-old
national and citizen of Uzbekistan who was detained at
York County Prison from January 2004 until April
2007. Mr. Samadov is an Independent Muslim and as
such cannot return to his country for fear of religious
persecution and torture — a danger the U.S. State
Department has acknowledged. Samadov was being
held based on a November 2003 extradition warrant
issued by the Uzbek government alleging that Mr.
Samadov had participated in the activity of the
“Wahhabi” “illegal religious extremist movement,”
and was affiliated with other Uzbek citizens who had
been convicted on “extremist” grounds. Samadov had
already sought and been granted asylum status but was
not released because of the allegation that he posed a
threat of terrorism. ACLU filed a petition for a writ of
habeas corpus on behalf of Mr. Samadov in December
2006, arguing that because it is not reasonably
foreseeable that Samadov will be extradited to Uzbek
because he would likely face torture, and pursuant to
U. S. Supreme Court decisions, he must be released.
Mr. Samadov was released in April 2007, on the eve of
a habeas corpus hearing. Samadov v. United States
(M.D. Pa., Jones)Singh, Rabinovitz (ACLU IRP);
Walczak, Roper

(Luzerne Co.) In April 2007, the ACLU of PA and
ACLU Immigrants’ Rights Project filed a federal
lawsuit on behalf of a West Hazleton couple who were
been denied a marriage license because of a policy
instituted by the Register of Wills for Luzerne County.
Heather Buck and Jose Arias-Maravilla's marriage
application was rejected because the Register of Wills
would not issue a marriage license to any non-citizen
who could not provide a current visa or green card.
Although Ms. Buck is a U.S. citizen, Mr. Arias does
not have a current visa. The couple, who have a four-
month old son, hoped to marry before Mr. Arias had to
leave the country pursuant to an order of voluntary
departure issued by an immigration court, which
requires him to return to Mexico by May 12. After a
10

one-day trial, on May 1 the court issued a preliminan
injunction requiring the Register of Wills to issue a
marriage license to the couple, holding that the polic
violated the couple’s fundamental right to marry
because it was not narrowly tailored to fulfill any
compelling government interest. The couple obtaine
their marriage license on May 2 and will wed in front
of their family and friends in Hazleton before leaving
for Mexico May 7. We are currently in discussions
with opposing counsel regarding the need for furthe
court proceedings. _ Buck v. StankavigM.D., Pa.,

Caputo, J.),Kreimer; Grogan, Diver (Langer &

Grogan); Roper, Walczak (ACLU-PA); Jadwat,
Chang, Guttentag (ACLU Immigrant Rights Project).

(Luzerne Co.) In June 2006, Hazleton passed th
country’s firstmunicipal anti-illegal-immigration law.

The law, which has been amended repeatedly since
initial passage, requires employers to check a
employees immigration papers, and for landlords to d
likewise for tenants. It also establishes a syster
whereby anyone can file a complaint, triggering an
investigation into immigration status, and requires al
tenants to register with the City and provide proof of
immigration status. If an undocumented immigrant ig
found on the payroll or in an apartment, the employe|

and landlord are subject loss of business license, whi¢

means they can no longer operate. ACLU-PA an
others filed suit in July 2006. Hazleton agreed tg
suspend enforcement of the law in August, but only s
they could amend it to make it legally “bullet proof.”
After the City passed a revised law in September, w|
filed another complaint. In late October, the court
granted our preliminary injunction motion, blocking
Hazleton from enforcing the new law. We are arguing
that the Hazleton law intrudes on the federal
government’s authority to regulate immigration, fails
to give aggrieved parties adequate notice an
opportunity to contest adverse findings, discriminate

based on race and ethnicity, and is inconsistent with

Pennsylvania law on employment and housing. I
March 2007 we completed a nine-day trial. We expeq
a decision this summer. The case is being watche
closely across the country. About 90 other cities hav
either passed or expressed a desire to pass a sim
law. Lozano v. City of Hazleto(M.D. Pa., Munley,
J.), Wilkinson, Fiddler, Kaiser, Trujillo, Park,
Rosenberg (Cozen O’Connor); Puerto Rican Legal
Defense and Education Fund; Jadwat, Chang
Guttentag (ACLU IRP); Walczak
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REPRODUCTIVE RIGHTS

(Pa) Anti-choice language was included in the state’s

2005-06 budget that would have subjected any federal

Medicaid funds spent on family planning to the same
restrictions that apply to state funds — in other words,
funds could not be used to promote, perform or refer
for abortions or engage in abortion counseling. That
language would have eliminated DPW's ability to draw
down up to $30 million federal dollars. Governor
Rendell deleted the limiting language and several
Republican legislative leaders filed suit, challenging
Rendell’s veto. The ACLU-PA filed an amicus brief,
not on the legislative powers issue, but to alert the
court to the underlying reproductive rights and First
Amendment  issues. In August 2006 the
Commonwealth Court granted Governor Rendell's
Application for Summary Relief and dismissed the
Petition. Jubelirer v. Rende{Commonwealth Court)
Young, Minkoff (Cozen & O’Connor); Frankel

WOMEN'SRIGHTS

(Dauphin Co.) The ACLU-PA, working with the
Widener Law School student clinic, filed suit on behalf

of a teenage mother against the Central Dauphin

School District. The District has refused to excuse our
client's absences for taking her child to the

pediatrician. The school regularly excuses absences if

the student is sick, for agricultural reasons and for
educational trips. The multiple truancy proceedings
instituted by the District have resulted in our client
receiving after-school detention and losing her driving
privileges, which prevent her from working to pay for

additional day-care help. The District has encouraged

the girl to attend the vocational tech school. We are
arguing that the district's policy constitutes gender
discrimination and interferes with a parents' right to
raise their children. C.B. v. Central Dauphin School
District (M.D. Pa., Connor, J.),Cliatt, Lockard
(Widener Law School); Martin, Lapidus (ACLU
Women's Rights Project); Walczak

CHILDREN'SRIGHTS

(Beaver Co.) A 2003 federal lawsuit filed on behalf of
a young mother whose two infant children were taken
away by Children & Youth Services continues in
federal court. The children were taken in separate
incidents, without reasonable justification and with
insufficient due process protections. In 2003, we
regained custody of the children for the mother through
our state-court litigation. In October 2005, Judge
Hardiman denied most of the defendants’ summary

11

judgment claims, leaving the case to proceed to tria‘l.
The case settled in August 2006, with Beaver County
adopting new policies and procedures to govern
employees handling similar cases in the future,
Underwood v. Beaver County CYSW.D. Pa,,
Hardiman, J.), Mahood, McKinley (Wilder &
Mahood); Berks, Fader, Paociernicki, Luciano,
Lambert, Berkun (Kirkpatrick & Lockhart); Walczak

(Schuylkill Co.) The ACLU-PA represented a mother
whose new-born son was removed from her custod
and placed in foster because her husband (with who
she does not live) has a 23-year-old conviction fo
sexual offenses against minors and child abuse. Aftg
an unsuccessful attempt to obtain preliminary relie
from federal court, we represented the mother throug
the state court dependency proceedings. The child was
adjudicated dependent in October 2005 and that
decision was upheld by the Superior Court on in
September 2006. Our petition for allowance of appeal
to the Pennsylvania Supreme Court was denied on |n
February 2007._In re: Baby Boy WolfhawiPa.
Supreme Ct.)Roper

=

(Luzerne Co.) In January 2004, CYS removed three
children from the Pacheco’s home after a school nurse
saw a bruise on the 14-year-old son. Neither the
agency nor the court provided the Spanish-speaking
Pachecos an interpreter. Despite no abuse allegations
involving the two younger children, the Pachecos were
not allowed to see them again for nearly a year.
Criminal charges stemming from the alleged abuse of
the 14-year-old were dismissed in February 2005. The
two younger children began visiting with the parents in
February and were returned home in April 2005. The
eldest child was returned home in December 2006. An
investigation into Luzerne County Children & Youth
Services, prompted by the ACLU-PA’s complaint, was
concluded by the U.S. Department of Health and
Human Services’ Office for Civil Rights in December
2005. OCR will now do a review of Luzerne County
CYS office as well as a statewide review. In re: Ana
and Alberto Pachedd uzerne Ct. Com. Pl.Knudsen

CRIMINAL JUSTICE

(Philadelphia) The ACLU-PA filed suit on behalf of a
first-time sexual offender challenging a Pennsylvania
statute that subjectall out-of-state sexual offenders
(who transfer probation or parole from another stat
into Pennsylvania) to community notification
procedures, including police officers going door-to-
door in the community distributing “Megan’s Law
Offender” fliers. Similarly situated in-state sexual
offenders are not subject to community notification
unless they are adjudicated by a judge, after a full trial,

11%




to be a sexually violent predator. We have challenged
the disparate treatment of offenders, based on where
they committed the offense, under the Fourteenth
Amendment's Equal Protection and Due Process
Clauses. In September 2005 the District Court
declared the law unconstitutional. The Commonwealth
appealed. The case was argued in the Third Circuit in
October 2006 and we await a decision. Doe v.
Pennsylvania Bd. Of Probation and Par(#eD. Pa.,
Pollak, J.; 3d Cir.)Walczak, Kerrigan

(Pa.) The Prison Society and others have challenged
the 1997 changes to the Pennsylvania Constitution that
make it much more difficult for the governor to
commute a sentence or grant a pardon. On March 13,
2006, the District Court held that the change in
procedure violated the Ex Post Facto Clause as to
certain classes of inmates, but otherwise upheld the
change. In the appeal to the Third Circuit, ACLU-PA
joined with the PA Institutional Law Project and others
in an amicus brief urging the Court to strike down the
changes as to all inmates sentenced prior 1997. Prison
Society v. Rendell(Third Circuit) Rosenberg, Beck,
Walk, Pechansky (Dechert); Roper.

(Erie) The ACLU-PA has submitted an amicus brief to
the Supreme Court of Pennsylvania urging affirmance
of an Erie Court of Common Pleas decision striking
down a Pennsylvania statute that would permit vehicle
stops for “reasonable suspicion” that a traffic violation
has occurred. We argue that the Pennsylvania
Constitution requires "probable cause" for such stops.
The case was argued to the PA. Supreme Court in
September 2006; no decision has yet issued.
Commonwealth v. Chas¢PA. Supreme Ct.Kohart,
Sgrignoli, Mclinnes (Drinker Biddle & Reath); Roper

See alspLGBT Rights Roberts and Mangini)

PRISONERS' RIGHTS

(PA, Fayette County) The ACLU-PA iamicusin a
lawsuit filed against the Pennsylvania Department of
Corrections challenging the constitutionality of a
policy that prohibits incorrigible prisoners housed in
the long-term-segregation unit from receiving all non-
religious newspapers and magazines (unless they relate
to the prisoner or a family member), and from
watching television or listening to the radio. The Third
Circuit reversed the District Court's grant of judgment
for the state, concluding that the restrictions could not
be justified. ACLU of PA joined with national ACLU
to file anamicusbrief in February 2006, arguing that
the courts should apply a standard of review that is less
12

deferential to prison officials when the alleged
justification is "behavior modification" rather than
when it is security related. The Supreme Cour
reversed, ruling that maximum-security prisoners coul
be denied access to newspapers and magazines as
incentive to improve their behavior. Banks v. Bearg
(U.S. Supreme Ct.)JFathi, Monks (ACLU prison
project); Shapiro (national ACLU); Walczak

(PA) The ACLU-PA joined with court-appointed
counsel in a class action on behalf of Pennsylvani
inmates who have been denied parole as a result
their refusal to participate in a sex-offender treatmerj
program that requires them to acknowledge guilt fo
sex offenses for which they have been convicted and
reveal other potentially chargeable sexual conduc
despite the pendency of an appeal or other challenge
the conviction. The district court dismissed the Fifth
Amendment claims in Fall 2004 and the remaining
individual claims in April 2007. Wolfe v. CorbeE.D.
Pa., Robreno, JBrown, Meyerov, D’Ambra (Drinker
Biddle & Reath), Roper

See alspLGBT Rights Bowie)

GOVERNMENT SURVEILLANCE

(PA) In the wake of news reports that telephone

companies were sharing customer calling informatiol
with the National Security Agency without customer
permission, the ACLU of Pennsylvania filed a
complaint with the PA Public Utility Commission on
behalf of 20 organizations and individuals who are
concerned about the privacy of their telephone record
The complaint asks the Commission to order thg
telephone companies to reveal what information the
have disclosed to the NSA and asks the Commission
hold such releases in violation of Pennsylvania law an
to prohibit future releases. The ACLU of PA is one of
20 ACLU state affiliates to file actions with Public
Utility Commissions or state Attorneys General in thig
matter. The complaint was filed with the PUC in May|
2006. AT&T and Verizon sought dismissal on basis o
state secrets. In August 2006, the Administrative Lay
Judge, holding that the complaint presents a feder
guestion regarding national security, granted thg
motions to dismiss without prejudice, stating that
plaintiffs could return to the PUC for further action if a
federal court determines that the PUC has jurisdictio

to address the alleged violations of Pennsylvania law.

We have appealed that decision to the full Commissio
and are awaiting a decision. ACLU of PA, et al v.
AT&T, et al Trujillo, Harr (Trujillo Rodriguez &
Richards), Roper
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(PA) In May 2005 Pennsylvania joined the National
ACLU and affiliates from several other states in filing
FOIAs with the FBI and the Joint Terrorism Task
Force requesting files on eleven activist groups and
individuals: Coalition for Immigrants’ Rights at the
Community Level, Kathleen Ann Lucas, Lehigh-
Pocono Committee of Concern, Lake Erie Region
Conservancy, Erie County Environmental Coalition,
Allegheny Defense Project, Bread and Roses
Community Fund, Joseph Wilfinger, Thomas Merton
Center, Timmy John Vining and York County
Community Against Racism. The FBI denied having
any information on most of the requesters. With
respect to one requestor, we received a letter stating
that the FBI had some information on the group but
would not release it because to do so would interfere
with an ongoing investigation. We appealed that
denial to the government, but it was upheld. In
February 2006 we received extensive documentation of
FBI surveillance of the Thomas Merton Center.
FBI/JTTF FOIAs Roper

(Allegheny) In December 2005 MSNBC disclosed
several pages of a Pentagon database listing anti-war-
protest groups as potential terror "threats". On
February 1, 2006, Pennsylvania joined the national
ACLU and affiliates from several other states in filing
FOIAs with DOD agencies requesting files on
Pennsylvania peace groups. None of those requests
were responded to in a timely manner, so on June 14,
2006, ACLU national and the affiliates filed suit
against the Department of Defense in the Eastern
District of Pennsylvania seeking expedited processing
and production on behalf of ACLU PA clients plus
clients from national and five other affiliates. The
lawsuit spurred the government to produce extensive
records of Defense Department surveillance of anti-
war groups, which is available at
www.aclu.org/spyfiles/ After an exhaustive search
and production process by the government, we
dismissed the suit. (E.D. Pa., Shapiro, J.Beeson,
Wizner, (ACLU nat'l); Walczak, Roper
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